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Capital Attorney Nominated For American Bar Presidency 





George M. Morris Named by Group’s House of Delegates 


George Maurice Morris, Wash- 
ington, D. C. attorney, was nomi- 
nated recently for presidency of 
the American Bar Association at 
the meeting of its House of Dele- 
gates in Chicago. 

Elections will take place at the 
association’s regular meeting next 
September in Detroit, but local 
members pointed out nomination 
for the presidency is tantamount 
to election. 

The only previous Washington 
attorney to head the legal group 
is Frank J. Hogan, who served as 
the association’s president for two 
terms, in 1938 and 1939. 

Mr. Morris has been practicing 
in Washington since 1919. He 
has been a member of the law firm 
of Morris, Kix Miller & Baar since 
1934. 

Mr. Morris has been active in 
the American Bar Association’s 

Grorce Maurice Morris work for some time. From 1921 

to 1932 he headed its Committee 

on Federal Taxation, in 1935 and 1936 he was chairman of the general 

council of the group and from 1936 to 1938 acted as chairman of the 
House of Delegates. 

He also is a member of the District of Columbia Bar Association 
and of the Association of Interstate Commeree Commission Practition- 
ers. Mr. Morris is a member of the Committee on Professional Ethics 
and Grievances of the Association of I. C. C. Practitioners for the pres- 
ent year and has served on numerous Committees in the past. He is 
also active in the work of the Washington Chapter. 

Mr. Morris is recognized, associates said, as an authority on admin- 
istrative law, particularly in the field of Federal taxation. 

He has acted as counsel for numerous nationally-known organiza- 
tions. Among them is the Brotherhood of Locomotive Firemen and 
Enginemen, for which he is appearing before the Interstate Commerce 
Commission in the still-continuing automatic stoker cases. 

Mr. Morris was born in Chicago in 1889 and graduated from Dart- 
mouth and the University of Chicago. He was admitted to practice 
before the Illinois bar in 1915. During 1917 and 1918 he served in the 
United States Army, entering as a private and later winning a lieu- 
tenancy. 

Mr. Morris is the author of ‘‘Practice and Procedure Before the 
United States Board of Tax Appeals’’ and ‘‘ Hidden Taxes in Corporate 
Organizations,’’ as well as the contributor of a number of articles to 
legal magazines. 
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The New Transportation Board and Its Work* 


There is little need to point out to such a group as this how im. 
portant transportation has been through the ages and what a vital role it 
plays, not only in our normal economic activities, but particularly in the 
bitter struggle which the United Nations are presently waging all over 















the world against the tyrannical forces of totalitarianism which seek to @ If tran 
engulf free peoples and exterminate the democratic way of life. It is J suffer a 
sometimes asserted that the story of all civilization is found in the @ “Break 
history of government, in the history of law, or in the history of litera. J vague 
ture and the arts,—and there is much of truth in these sayings. I should & sppalli 
like to suggest to you, however, that a history of transportation would § down | 
measure just about as fully and completely the progress of mankind. many ! 
The rise and decline of ancient empires is linked with caravan @ they ® 
routes and transport by sea. The opening of the famous old channels of 1 
trade and commerce raised states and cities to fabulous positions of great § Wa 4 
power and prestige—Phoenicia, Carthage, Venice—and then the block.  isted 1 





ing of those channels and the disruption of transport and commerce 
brought on the destruction of nations and the decay of their peoples. 
At this distance we are accustomed to regard the problems of transporta- 
tion in earlier ages as chiefly military or naval in character, rather than 
as problems of engineering and economies, for centuries passed with 
relatively little improvement in the art. But with the invention of the 
steam locomotive and the steamboat, transportation became the charge of 
civil science, and within a single century techniques advance so rapidly 
as to make all that went before seem archaic. Any illusions, however, 
which we might have cherished to the effect that transportation had be- 
come exclusively the concern of technology and the ‘‘dismal science” 
must have been dispelled completely with the unfolding of the grand 
strategy of Axis aggression in Libya, Malaya, the Indies and the At- 
lantic. Once more we are witnessing a convincing demonstration of the 
basic significance of transportation in the structure of human affairs. 


































And on this continent, with our every resource committed to an all-out § Pres 
productive effort which will assure final victory, the recent creation of 9 nt 
the Office of Defense Transportation, under the direction of one of J %set 
America’s most outstanding and distinguished public servants, is en- § Were 
couraging evidence of the recognition of the fundamental importance of 
transportation in our national economy, whether for peace or for war. tran 
With modern transportation grew up the modern world, and, al- part 
though a close, direct relationship of cause and effect is too broad to be a 
elaimed without qualification, any student of the subject must feel § "° 
tempted to assert it. Many influences have contributed, of course, but . 
the physical shape of what we know as the modern world has resulted 
in large part from the development of modern transportation. By a ; 
coincidence of history the growth of modern transportation corresponds a 
in time with the growth of our country, and here cause and effect is too 
clearly evident to be disputed. Everyone is aware of the significance of il 
* An Address by Nelson Lee Smith, Chairman, Board of Investigation tra: 
and Research under the Transportation Act of 1940, before the Traffic Club of of 
Baltimore, Baltimore, Maryland, February 3, 1942. alt] 
of | 
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gur reduction of the frontier areas in the establishment of this great 
nation of ours, and of the role and function of transportation in this 
development. At present our national way of life is supported at count- 
less points and in countless ways by the national transportation system. 
If transport should be interrupted even briefly, the changes we would 
suffer are difficult to imagine and impossible to comprehend. The phrase 
“Breakdown of our national transportation system’’, which sounds so 
vague and ominous, means, simply, catastrophe—a situation which is 
appalling to contemplate. I do not intend to suggest that such a break- 
down is in sight. I do say that it is a contingency regarding which 
many men of great ability have for a long time been concerned and which 
they are constantly laboring to avert. 

I am not speaking now simply of the conditions brought on by the 
war upon which we are now engaged. I refer to conditions which ex- 
isted long before the war, although the war, and the after-effects of the 
war, are certain to make them critical. We all know how well our car- 
riers, after many lean years, responded to the greatly increased demands 
of recent months. We all expect that, under wise leadership, they will 
continue to carry the load. But I submit that the need for intelligent 
planning is certainly no less pressing now under conditions of emergency 
than it has been in the past under conditions more conducive to calm 
and deliberate research. The story of transportation in this country 
has been one of extremes, extremes of prosperity and extremes of penury, 
extremes of success and extremes of failure. The whole development of 
our country west of the Allegheny Mountains is a tribute to the talents, 
morals, and fortunes, but all distinguished by contributions to the suc- 
cess of a gigantic enterprise. Some of the dangers which we face today 
can be traced to the suddenness and splendor of that success, for it has 
become a part of the American tradition to expand, to take the chance 
even when judgment counsels a more prudent course. The nation’s 
present transportation system is in good part inherited from a half- 
century ago, and the continuing growth of the country has tended to 
obseure the facts that values may be changing and that policies which 
were enormously profitable in an earlier time may now be disastrous. 

It is instructive to look back a full century, to the time when the 
transition from canals to railroads was under way. The northeastern 
part of our country has hundreds of miles of canals choked with marsh 
grass and long forgotten. Some of these canals go back to colonial days, 
when they must have been impressive enterprises. Others, including 
many of ambitious size, date from the late seventeen hundreds and the 
early years of the following century. They represent now abandoned 
transportation plant. It is easily possible to view the present situation 
against this dark background and imagine that the railroad systems of 
the country may in substantial part be similarly ravaged by change. 
Projecting ourselves still further ahead it is possible to see thousands of 
miles of superhighways complete with overpasses, cloverleaf turns and 
traffie circles fallen into disuse, while the sky is busy with air transport 
of passengers, express, and freight. I am not venturing to prophesy, 
although no one acquainted with the facts will deny certain possibilities 
of far-reaching change. 
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Anyone can readily record the recent failures of our transportation 
system. They are marked by a succession of railroad bankruptcies and 
receiverships, competitive difficulties experienced by operators of trucks 
and buses, and the doubts which have beset governmental policy. With 
the advantage of hindsight it is clear to all of us that these increasingly 
serious problems may generally be attributed to a few definable causes, 
First, there is the failure on the part of men responsible for planning 
and policy to take into account new methods of transport and changes in 
the composition of traffic, both actual and potential. Then there is the 
failure, more marked in some quarters than in others, to match trans- 
portation facilities suited to special tasks with the work those services 
can best perform. Finally there has been a very uneven distribution of 
governmental burdens and favors: our governments, state and federal, 
have alternately regulated, taxed, and subsidized various forms of trans. 
portation according to the veering winds of policy until the extent and 
incidents of both taxation and subsidy are largely conjectural. 

These are the conditions which for years have gravely disturbed 
students of transportation. When Chairman Splawn of the Interstate 
Commerce Commission and his fellow Commissioners, Eastman and Ma- 
haffie, reported to President Roosevelt on March 24, 1938, recommending 
the creation of an independent transportation authority, they had these 
subjects in mind. Their report spoke of ‘‘the widespread and bitter 
competition’’ between railroads, motor carriers and water carriers as 
“‘the chief cause, aside from the depression, of their present grave 
financial troubles. * * * In the first place,’’ they said, ‘‘the facts ought 
to be brought clearly to light as to the extent transportation is being 
furnished in part at government expense. * * * In the light of these 
facts it should be possible to resurvey government policies with regard to 
financial aid to transportation and the promotion of particular projects 
and consider their soundness and wisdom in all respects.’’ This Com- 
mittee of Three continued, saying ‘‘In the second place, and even more 
important, it is most desirable that the relative economy, and fitness in 
other respects, of the three types of carriers for transportation, or par- 
ticular classes or descriptions thereof, be determined as well as may be, 
in order that their use may be encouraged for certain purposes and dis- 
couraged for others. This is of the very essence, if we are to have a well- 
integrated transportation system, functioning as efficiently, effectively 
and economically as possible.’’ 

These words were substantially paraphrased in December 1938 by 
the Committee of Six, when three important leaders of railway labor and 
three outstanding representatives of railway management reported to the 
President on the transportation problem. To the reports of these Com- 
mittees, and to the general acceptance of their conclusions and wide- 
spread belief that such an agency could serve an exceedingly useful pur- 
pose, the Board of Investigation and Research largely owes its origin. 
Congress, in its enactment of Title III, Part I, of the Transportation Act 
of 1940, which established and empowered the Board, followed in broad 
outline these earlier suggestions. 
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The Board, as created under the Transportation Act of 1940, is 
neither a regulatory agency like the Interstate Commerce Commission 
nor a policy determining and executing authority such as in the Office of 
Defense Transportation. It is purely a fact-finding and investigatory 
body which is directed to examine certain problems, to collect and 
analyze the pertinent data, to arrive at conclusions, and to report its 
findings and recommendations to the President and to the Congress, 
presumably in the expectation that our reports will afford a sound basis 
for future legislation and national transportation policy. To ensure its 
ability to secure all necessary information it is given certain powers of 
subpoena, which we hope and believe it will be unnecessary to use. It is 
directed to report annually and at more frequent intervals as the occasion 
may arise. 

More specifically, as expressed in section 302(a) of the Act, the 
Board is directed to investigate (departing from the statutory se- 
quence): (1) the extent of carrier taxation by federal, state, and local 
governments; (2) the question of public aids or subsidies to the various 
types of carriers; and (3) ‘‘the relative economy and fitness of carriers 
by railroad, motor carriers, and water carriers for transportation service 
** * with the view of determining the service for which each type of 
carrier is especially fitted or unfitted [and] the methods by which each 
type can and should be developed so that there may be provided a nation- 
al transportation system adequate to meet the needs of the commerce of 
the United States, of the Postal Service and the national defense.’’ 

I do not need to tell you that this is a large order, an undertaking 
of tremendous magnitude and difficulty. But that is not all. There is 
still section 302(b) which, whenever I read it, reminds me of the little 
girl in a class in composition who one day stayed on and on, writing and 
writing, long after all the other pupils had finished and gone out. Finally 
her teacher, growing anxious and perhaps impatient to go about her own 
business, said: ‘‘Mary, what on earth are you doing, writing so long 
after everyone else has gone home?’’ ‘‘ Well’’, said Mary, ‘‘I’m trying 
to finish, but I want to cover the subject, and I’m going a little bit 
further into it than the others did. You see, you told us to write an essay 
on ‘The Universe,’ but that didn’t seem to be quite a broad enough topic, 
so I elected to write on ‘The Universe and Related Matters’.’’ Perhaps 
Congress had something of the sort in mind and wanted to avoid unduly 
restricting our activities when it wrote section 302(b) into the Act, for 
that section reads: 


‘*(b) The Board is further authorized, in its discretion to 
investigate or consider any other matter relating to rail carriers, 
motor carriers, or water carriers, which it may deem important to 
investigate for the improvement of transportation conditions and to 
effectuate the national transportation policy declared in the Inter- 
state Commerce Act, as amended.’’ 


Certainly we cannot complain that we haven’t been given a sufficiently 
broad field to cover. 
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Well, these are the three quite specific, and the one very general, 
directives contained in the legislation creating the Board, which was 
approved September 18, 1940, and which further provided for a two. 
year period in which the job was to be done, subject, however, to an ex. 
tension of the tenure of the Board by Presidential proclamation for 
maximum of two additional years. I think you will agree with me that 
the time allowed is none too long in view of the character and extent of 
the task as specified. 

In consequence of a chain of circumstances which I shall not go into 
at this time and which have no particular bearing upon the present prob. 
lems of the Board, it was not until August 22, 1941, that the Board was 
finally commissioned and organized ; and at that time we found ourselves 
in a rather anamolous position. Having been conceived as a peace-time 
research agency the Board was born into a world which had taken on 
more and more the appearance of a series of opposing armed camps. 
America, awake at last, had embarked upon a gigantic armament effort 
which was then referred to as a defense program. Many pressing prob- 
lems of transportation had arisen in connection with that program and 
these were receiving consideration and attention by a number of the old- 
line, as well as many of the newly-created, governmental agencies. 

The carriers and shippers, through their own organizations and in 
cooperation with Mr. Ralph Budd as Transportation Commissioner 
under the Advisory Commission to the Council of National Defense, 
gave, as you know, yeoman service. Through their efforts vastly in- 
creased traffic was successfully handled without material delays or dis- 
ruption. Total rail car loadings in 1941 exceeded those of 1940 by more 
than 16% and the average for 1935-39 by nearly 25%. Rail passenger 
travel increased by even greater proportions, particularly in the southern 
district. Motor freight and passenger traffic set new records, rising on 
the average nearly 30% above 1940. An even greater increase of air 
travel is indicated. But despite the splendid accomplishments of the 
carriers and their users, the requirements of the defense effort—and 
particularly the competing industrial demands for scarce materials, 
skilled labor supply, and construction facilities—gave rise, during the 
autumn to serious concern over the ability of the carriers, under existing 
methods of operation and governmental controls to successfully weather 
the storm and to fully meet the needs of a vastly expanded production 
program in 1942. 

The situation was by no means clarified as a result of the numerous, 
and sometimes conflicting and contradictory, activities of the various 
governmental agencies which had, or assumed, some measure of respon- 
sibility in relation to different phases of the problem. It is not too much 
to say that the entire picture was very confused and, without in any way 
wishing to add to that confusion, nevertheless the Board, when con- 
fronted by a problem which seemed to require immediate attention which 
it was not getting, or when faced with a request for information or 
activity from another instrumentality of the government, not unnatural- 
ly, I think, took such steps and made such response as its resources and 
abilities permitted. We were not unmindful of the danger of an undue 
diversion of our energies from the duties originally contemplated by the 
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Congress and set forth in the statute, but at the same time we were keenly 
aware of the fact that conditions the world over, and particularly in the 
United States, had undergone almost a complete metamorphosis since 
the Act was passed, nor were we willing to do less than appeared to be 
our plain duty as patriotic Americans. 

Although I do not believe that such incidental tasks as the Board 
udertook shortly after its inception in connection with the defense 
emergency constituted any real interference with its long-run per- 
formance of the functions contemplated by the statute, still I can say 
that we, in common with most of those seriously concerned with trans- 
portation, were greatly relieved when, soon after Pearl Harbor, the 
President by Executive Order created the Office of Defense Transporta- 
tio and named Mr. Eastman as its Director. That Office is directed to 
coordinate, not only transportation and the movement of traffic, but also 
the activities of the governmental agencies concerned therewith. We 
believe this to be very important in the interest of efficiency and in avoid- 
ing undue burdens, in the form of requests for information, reports, and 
the like, upon carriers and shippers who are already sufficiently busy 
with their own affairs. We have taken steps to cooperate fully with the 
Eastman office in any way in which we can be helpful. While super- 
feially it might appear that a moratorium on research could be declared 
for the duration, on the other hand many of those who are most earnestly 
concerned with the future of transportation in this country share our 
view that, far from diminishing the ultimate significance of the work 
of the Board, the adjustments which are now likely to be necessary as a 
part of the war effort and those which must inevitably be made after 
victory has been achieved make it even more essential than ever before 
that serious and painstaking thought, based on a full and complete an- 
alysis of all the pertinent facts, be given to the problems which the Board 
has been directed to investigate in order that there may be given to the 
President and the Congress an adequate basis for a future national 
transportation policy in the public interest. 

A second difficulty with which the Board had to deal immediately 
upon its organization was that of securing adequate funds, personnel, 
space, and equipment with which to do its work. An initial appropri- 
ation of $100,000 had been made for organization purposes, but this, 
manifestly, was utterly inadequate for the proper performance of the 
task. Plans were drawn for research projects and staff which repre- 
sented the best judgment of the Board as to what would be the minimum 
necessary to satisfy the obligations of the statutory directives. Finally, 
shortly before Christmas an additional appropriation of $246,500, run- 
ning to September 18, 1942, was made available. This was approximately 
one-third of the amount originally sought, and of course during the pe- 
riod of uncertainty as to the final outcome it was necessary to redraw 
and revise our plans many times. Additional hurdles had to be cleared 
in finding space in war-booming Washington, where it seemed necessary 
for the Board to be located in convenient proximity to other agencies 
dealing with transportation and having essential materials in their 
possession, and in securing office equipment in the face of rapidly ex- 
tending scarcities. The employment of research and legal staff, as well 
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as clerical workers, is all subject, under the law, to Civil Service pro. 
cedures, and with the demand for competent transportation specialists 
and research analysts increasing by leaps and bounds, the problem of 
securing a suitable staff has not been simple. We have endeavored, in 
our recruiting, to secure a happy blending of men of wide experience ip 
practical transportation and of academic students of transportation who 
are accustomed to research techniques and the preparation of careful and 
readable reports. We believe that the staff which we have assembled 
measures up well to the standards set and that the group associated with 
us, while of necessity fairly small, consists of men whose attainments are 
bound to command the respect of the transportation world and whose 
devotion to, and belief in, the job to which they have set themselves 
augurs well for the quality of the product of their labors. 

I have referred thus at some length to certain of the problems and 
difficulties of the Board during the first five months of its existence, not 
to suggest that they have been greater or more serious than those of any 
newly-created agency, but, rather, to explain why it is that I must, in 
speaking to you about our work, talk largely in terms of hopes and 
expectations, and make frequent use of the future tense. That is not 
particularly pleasant. I should prefer to stand here a year from now and 
point to work turned out, conclusions reached, reports submitted, recom- 
mendations made, and, I trust, some concrete improvements accom- 
plished. Under the circumstances, it is not possible for me to speak in 
that vein tonight, although I do not intend to imply that we have been 
idle. Staff and data have been assembled and programs of investigation 
have been carefully formulated,—the most fundamental and important, 
and in some respects the most difficult, step in any project involving 
research. But even though I might prefer to remain silent until I could 
refer to past performance rather than to future prospects, it seems only 
proper that those interested in our work be informed of our plans for its 
conduct. Furthermore, we are sufficiently impressed with the complexity 
of the problem to be anxious to get all the help and suggestions that we 
can secure from informed sources. Already we have had a gratifying 
response to our requests for such cooperation. I hope that the members 
of the Traffic Club of Baltimore will not hesitate to give their reactions 
and advice concerning the research program which I shall now sketch 
briefly. 

In our study of taxation of the carriers by rail, highway, and water, 
the first step is, of course, to determine the extent of such taxation and to 
break down the totals, as the statute directs, by taxing agencies and by 
types of tax. This purely quantitative survey is a task of some magni- 
tude for, unfortunately and strange as it may seem, existing statistical 
summaries do not disclose the necessary information and the sources of 
additional data are many and widely scattered. Nevertheless it will be 
possible to complete this portion of the work fairly speedily. 

But anyone experienced in the field of taxation realizes that a mere 
statement of the number of dollars paid in taxes will be just the begin- 
ning of any adequate attempt to measure the relative tax burden, either 
as among the several types of carriers or as between the carriers as & 
group and other forms of business enterprise. To determine the relative 
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burden of taxation—which is the real heart of the problem—will require 
analysis of bases and methods of assessment and of tax administration, 
as well as comparisons of taxes paid with various standards, such as 
investment, volume of business, revenues, net earnings, and the like. 
Such a qualitative study must be made if the evident purpose of Con- 

is to be served and if a report is to be made which will deal satis- 
factorily with the justice of carrier taxation. And if recommendations 
looking to improvements in this respect are to be submitted, obviously it 
will be necessary to consider, not simply existing tax laws, their admin- 
istration, and their possible improvement, but also important fiscal and 
constitutional questions running to the sources of public income and the 
taxing jurisdiction of the various governmental units. Such a study 
cannot be made in just a few weeks but will require sustained effort over 
a period of a good many months. 

The analysis of the question of carrier subsidies which Congress has 
directed us to undertake is, of course, closely related to that of carrier 
taxation. Much of the data collected in the course of the tax study will 
be utilized in that of public aids. Furthermore, in this field we have the 
benefit of the work done by Doctor Morgan for the Federal Coordinator 
of Transportation, and of the various criticisms which have been directed 
to his published reports by those particularly affected by his findings. 

We are at present engaged in an exhaustive analysis of the data and 
methods relied upon, and conclusions reached, in the Morgan report and 
in the principal critical views, both favorable and unfavorable, which 
have been expressed concerning it, as well as in adding material and in 
bringing the data up to date where that seems desirable, all with a view 
to determining the points at which modifications of analysis and con- 
clusions appear to be required. Recognizing the importance of this 
issue to various interests and the highly controversial character of the 
subject, it is our purpose, prior to the submission of a final report in this 
field, to give a full opportunity for those who wish to do so to present 
their views to us. We also intend to submit our tentative findings and 
recommendations to critical scrutiny. 

Both the survey of carrier taxation and that of public aids to the 
transport of agencies are, as the Board views it, related but subordinate 
portions of its major function, as defined by Congress, which is that 
of determining the relative economy and fitness of the several types of 
carriers, the proper fields of their operations, the methods whereby 
they can be developed and made more efficient, and, in sum, the means 
whereby the nation can. best utilize its transportation resources for the 
common good. Because the tax and subsidy studies can be rather closely 
delimited they can be disposed of within a relatively brief period. The 
very much larger matter of relative economy and fitness is a far differ- 
ent question. In a sense it involves a job which can never be completed 
with finality, for with changing conditions and technology the services 
which the several carriers can best perform and the means whereby each 
ean be utilized are bound to change, and we do not for a moment suppose 
that Congress intended that we should evolve recommendations which 
would have the effect of freezing traffic or carrier operations in their 
present channels in defiance of economic law and altered circumstances. 
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But this does not mean that we regard the task as a hopeless one, or one 
of little value, or one with which progress should not, or cannot, be made, 
On the contrary, while we have avoided silly promises as to the complet 
ion of the entire project with the resources now available and with the 
statutory life of the Board limited to September 18 next, we have go 
planned and divided the work as to permit the drawing of tentative con. 
clusions in terms of the state of the art at any particular time, to enable 
reports to be made from time to time as segments of the project are 
finished, and to ensure that each portion of the study, while constituting 
a complete unit in itself, will properly fit into the entire survey, as we 
have conceived it, as part of a comprehensive and coherent whole. This 
seems to be a sensible way to proceed ; I would not expect that, under the 
circumstances, any intelligent and informed person, sincerely interested 
in seeing the Board make a constructive contribution to the national 
welfare, would have us undertake the task in any other manner. 

First in any examination of the relative economy and fitness of the 
several carriers must come a definition of terms and objectives. By 
what criteria are relative economy and fitness to be judged? Economy 
and fitness for what, to perform what services, and from what points of 
view? These are important questions at the outset. Comparative cost 
is a standard which immediately comes to mind, but the answer is not 
as easy as that. What kind of cost, and cost to whom? Cost to the 
shipper or cost to the carrier; out-of-pocket cost or fully allocated cost; 
explicit cost in the sense of outlays, or expenditures, or cost including 
interest and profit ; cost to the strong, the weak, or the average, carrier? 
These are fundamental questions which must be fully examined and 
answered before factual data can profitably be assembled and analyzed. 
Clearly, since our objective is a basis for national transportation policy, 
the cost to be taken into account must be social cost in the deepest sense 
of that term. 

Consideration likewise must be given to the consist of the traffic and 
to the individual characteristics of special services which may account 
for particular shipper preferences. This leads naturally to an investi- 
gation of the flow of the traffic, its distribution among the several carrier 
agencies, its relation to the sources of raw materials, the location of in- 
dustries and processing operations, and the nature and extent of markets, 
as well as the influence of rate levels and structures upon the movement 
of bulk tonnage and merchandise traffic. It is essential to determine 
the extent to which present and traditional policies of rate-making may 
encourage or impede the most effective utilization of our transportation 
facilities, and this cannot be done by mere theorizing; means must be 
found to develop, without undue cost or inconvenience to the carriers and 
shippers, the essential facts as to these questions. 

It is equally important to know how efficient each type of carrier is 
within its own field. To what extent have technological improvements 
been developed and to what extent have they been employed? Why have 
they not been developed further and utilized more generally? What are 
the limiting factors, and what are the further potentialities, insofar as 
they can be foreseen? Until the possibilities of internal economies and 
savings within each class of carriers have been thoroughly explored at a 
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common level it would be futile to attempt to determine their relative 
fitness for transportation service. This inquiry, in turn, suggests ques- 
tions as to the adequacy of our present measures of operating efficiency, 
and of their adaptation to comparisons of one type of carrier with an- 
other. 

Finally, but by no means least important, there is the question of 
the effects of our public policy—as represented by regulatory statutes 
and their administration—upon the efficiency of the carriers and their 
utilization in accordance with their underlying attributes of economic 
fitness to serve the common weal. Within this section of the inquiry 
come problems of competition and monopoly, integration and so-called 
“eoordination’’, the philosophy of rate-making in relation to both maxi- 
mum and minimum rates, entry into and exclusion from the transporta- 
tion field, aids and hindrances to improved techniques and economical 
operation by public authority, and, in general, the effectiveness of ex- 
isting procedures of public control in relation to its basic objectives, to- 
gether with means whereby the process can be improved. 

In addition to these matters stemming directly from the Congres- 
sional mandate to which the Board owes its existence, we have, in re- 
sponse to a considerable body of opinion in the Congress, undertaken a 
study of the much-debated question of inter-territorial freight rates. 
When it is borne in mind that our entire range of duties run to the 
development of a national policy which will promote the best and most 
effective utilization of our transportation resources, and that this, as 
pointed out earlier, is inextricably interrelated with the economic de- 
velopment of all our resources, I think that this inquiry will be seen to 
be more closely akin to our specific directives under the Act than is some- 
times supposed. Nevertheless I know that there are many who have mis- 
givings about the matter, which some of you may share, and therefore I 
want to say just a few words about our objectives in this study and the 
manner in which it is being conducted. 

We are well aware that we have neither authority to adjudicate rate 
adjustments nor reason to interfere in matters with which the Interstate 
Commerce Commission has competently dealt over the years. The last 
thing that we would dream of would be a series of hearings or a counter- 
feit rate proceeding which would impinge upon or interfere with cases 
now pending before a duly constituted tribunal, and which would add to 
the already heavy burdens of the contending interests, some of whom are 
uwilling parties and many of whom, even in the same section of the 
country, are of widely different opinions as to the merits and significance 
of the question. 

It is clearly apparent, however, that, over the years during which 
bitter controversy has been waged, there has sometimes been more heat 
than light regarding this matter of inter-territorial freight rates. We 
believe that a service of considerable value can be performed by the 
Board in clarifying and bringing to focus some of the more fundamental 
issues which are inherent in the case and by dealing with them in a broad 
way from the standpoint, not of any sectional or partisan interest, but 
from that of the national economy as a whole. 
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Accordingly our study is designed to show how the problem has 
developed and what the actual facts are as to relative levels of rates— 
class and commodity—both within and between the various regions. We 
expect not only to show comparative tariff levels, but also differences in 
ratings and classification, and to relate these comparisons to actual and 
potential traffic movements. We likewise intend to examine the re. 
spective costs of transportation and to compare cost differentials with 
rate differentials where rate differences exist. The historical develop. 
ment of the rate structures will be set forth, together with their determin. 
able effects upon the economic welfare of the several territories and of 
the country as a whole. We earnestly hope, and believe, that such a 
broad, factual approach from a national point of view will shed badly 
needed light on this much-discussed problem and will help to determine 
its true significance in relation to the many and complex factors which 
influence the national economy. 

I realize that I have sketched a very ambitious program and one 
which, to be carried out successfully, will require the best that we, and 
those associated with us in these tasks, can give. In developing our work, 
and matching it against prevailing thought in the field, there have come 
to our attention three fallacies which are widely entertained. I should 
like to speak of them briefly, for all of us encounter them from time to 
time. First there is the fallacy that transportation is fixed in the forms 
we know best: the railroad, the motor carrier, the waterway. It is true 
that within recent years an increasing number of people have come to 
recognize the importance of air transportation, and that pipeline trans- 
portation has secured a greatly augmented portion of traffic in petroleum 
products. Yet it is hard to rid ourselves of the idea that the airplane and 
the pipeline are adjuncts to, rather than integral parts of, the transpor- 
tation system of the nation. I should like to ask you to think of modern 
transportation in terms of the statistics of the past five years, forgetting 
the century of experience before that date. In our research we shall not 
forget the past, and we shall draw from it such lessons as appear. Buta 
break has come, and we must recognize it. The service which the rail- 
roads will perform in the future is not just the service which they have 
performed in the past. The same is true of trucks and passenger motor 
vehicles. And the future of air transportation is now to be found in the 
experimental laboratory and on the drafting table. There will be de- 
velopments in the next ten years—and of this I am certain—which will 
remove forever the decade of the 1920’s as a comparative measure for 
revenues, for equipment, and for traffic. 

The second fallacy to which I wish to direct your attention is an 
even more dangerous one. That is the mistaken belief that the present 
prosperity of the railroads, and other forms of transportation which 
benefit from this feverish industrial activity, has finally solved any 
major problems in the transportation system. The reverse is true. It 
may have submerged these problems for the time being, but, rather than 
solving them, it may have increased their ultimate complexity. There 
must be adjustments to take care of this enormous traffic increase, and 
when the inevitable reaction comes these adjustments may well increase 
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our difficulties. Unless plans are laid now which reach beyond the pres- 
ent, unless the emergency policies adopted now are framed with a view 
to the future, the difficulties of the early 1930’s will be surpassed in every 
respect when the war-time traffic slackens. 

The third fallacy concerning which I wish to comment is the thought 
that the changes now in progress are temporary, and that, once the war 
ends, the transportation system will revert to the conditions of 1938 or 
1939. There are changes taking place everywhere every day which are 
bound to alter permanently the composition of industrial traffic. For 
example, there is the decentralization of industry, which is opening new 
fields and building new centers of production in state after state. Con- 
version of new plants from armament to peace-time uses may result in 
production which in some cases will be closer to sources of materials and 
in other instances nearer to markets than former industrial locations, 
but in either event will profoundly affect the pattern of national trans- 
portation requirements. The center of industrial production of the 
nation may shift hundreds of miles before the war is ended. The perm- 
anent transportation plant, canals, highways, railway roadbeds and 
terminals, will need readjustments which may surpass all present esti- 
mates in number and extent. Whether we can meet these new conditions 
with the necessary initiative and foresight will be a test of our American 
capacity,—not the same ability as that which flung roads and railways 
across the empty continent, but the capacity to discern in the shadowy 
future enormous social and industrial changes in the organization of the 
country, and to devise new means to meet new problems. 

If the future is dark and puzzling we have this present cause for 
confidence. The transportation system of the United States was planned 
on broadest lines, and this is a source of great strength. Further, the 
men who operate the transportation plant are distinguished by inde- 
pendence, responsibility and competence—and this runs all the way 
from the top down through the ranks, to the men who drive the trucks 
and locomotives or service equipment in the shop. Most of them are 
convinced of the necessity of facing the problem of planning for the 
future insofar as that future can be foreseen with reasonable clarity, 
and many of them believe that the Board of Investigation and Research 
can perform a truly constructive service in this field. 

We feel too deeply the magnitude and importance of this task to 
forecast now the success for which we hope. We can only promise that 
in its performance we shall follow the ideal of public service. We ask 
that we be judged not by the hopes which we now hold or the brave 
words which we may now speak, but by the work we do, and that while 
we are engaged in it all those who believe, as we do, in its importance 
should assist us when and where they can. 














Anti-Trust Laws As Applied to Common Carriers 
During the War 


Attorney General Francis Biddle has announced the policy to be 
followed by the Department of Justice in applying the anti-trust laws 
to the activities of common carriers during the war emergency. That 
policy was outlined in an exchange of letters between the Attorney 
General and Mr. Joseph B. Eastman, Director of the Office of Defense 
Transportation. Those letters are quoted in full: 


February 8, 1942 
Honorable Francis Biddle, 
Attorney General, 
Department of Justice, 
Washington, D. C. 


Dear Mr. Biddle: 


The Office of Defense Transportation was created by Executive 
Order No. 8989 of December 18, 1941, for the general purpose of cen- 
tralizing the war-time responsibility of the Government for all forms of 
domestic transportation performance, to provide Governmental leader. 
ship for the carriers, and, if required by circumstances, to direct move- 
ments of domestic traffic. The situation may ultimately result in the 
need for Federal possession and control of at least some of the trans- 
portation facilities but, as I see it, this is something to be avoided if at 
all possible, and certainly should not occur if future transportation 
performance continues to be as efficient as in the past. I attribute past 
successful performance of the abnormal transportation burdens in very 
large part to the high spirit of cooperation which the carriers have 
shown, and their quite earnest desire to accomplish under private man- 
agement the larger tasks lying before them. 

This successful cooperation has been brought about, to an important 
degree, by national and regional associations of carriers, established by 
the carriers of various types, for the primary purpose of increasing 
carrier efficiency and improving carrier service. It is my judgment that 
this Office should work through these agencies in every proper and prac- 
ticable way, even though many of the demands or directives to be issued 
by this Office may result to some extent in lessening competition between 
carriers. Whether we work through the agencies or not, it is inevitable 
that many, if not most, of our projects and plans will require some sort 
of cooperative or joint action among carriers, or at least mutual under- 
standing of the respective parts which individual carriers must play in 
a given project. It is not expected that the carriers or the carrier as- 
sociations will change of their own volition the character of the activities 
and functions normally performed during past years, nor that they will 
now undertake upon their own responsibility any joint action which 
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would tend unduly to restrain competition. It is expected that whatever 
new functions they may perform, involving such matters as joint service, 
routings, diversions, embargoes, and the like, will be performed at the 
request or pursuant to the direction of this Office, and this letter is 
limited to the latter situations. 

There is some apprehension upon the part of many carriers that 
such cooperative action, taken at the request of or as directed by this 
Office, will subject them to the penalties of the anti-trust laws. The 
purpose of this letter is to present this situation to you in a general way, 
and to request that there be established between us an understanding 
as to the policy of the Department of Justice in the premises and a close 
liaison for the prompt handling of emergency situations. 

In reply to an inquiry recently made to you by Mr. Wayne Coy of 
the Office for Emergency Management, involving a problem which arose 
in this Office, you called attention in your letter of January 24, 1942, to 
the letter of then Attorney General Robert H. Jackson to Mr. John Lord 
0’Brian, General Counsel, Office of Production Management, dated April 
29, 1941. The policy suggested in the latter communication may be 
suitable to many of the larger projects which we may undertake, yet I 
foresee many other situations in which some measure of discretion must 
be left to the carriers as to how they shall carry out our instructions, 
and in which an individual approval by us of each such act might be 
unduly burdensome if not entirely impossible. Consequently, I hope 
that your approval will be as broad as you can make it, consistent with 
your responsibilities under the anti-trust laws, and that you can find 
it possible to extend it to all conduct of carriers which is reasonably 
necessary to comply with our requests and directives or to further a 
cooperative effort which we have approved. 

I have selected Mr. Jack Garrett Scott, former Chief Attorney of 
the Bureau of Motor Carriers, Interstate Commerce Commission, to be 
General Counsel for the Office of Defense Transportation. If satis- 
factory to you, I shall rely upon him to work out with your representa- 
tives a liaison arrangement with your office, and to participate in our 
behalf in the effectuation of whatever policy in the premises you may 
wish us to pursue. 

I will very greatly appreciate your views in this matter at your 
early convenience. 


Very sincerely yours, 


JOSEPH B. EasTMAN 
Director. 
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February 12, 1942 
Honorable Joseph B. Eastman 
Director 
Office of Defense Transportation 
Washington, D. C. 


Dear Mr. Eastman: 


In a letter dated February 8, 1942, you outline certain methods you 
may wish to follow in the discharge of your duties as Director of the 
Office of Defense Transportation, but which may raise problems under 
the anti-trust laws, and you request that there be established between 
us an understanding as to the policy of the Department of Justice in 
the premises and a close liaison for the prompt handling of emergency 
situations as the work of your office progresses. 

Accomplishment of the purpose for which the Office of Defense 
Transportation was established, namely, ‘‘to assure maximum utilization 
of the domestic transportation facilities of the Nation for the successful 
prosecution of the war,’’ necessitates unity of national policy and action 
by all departments and agencies of government concerned with trans- 
portation in accordance with the letter and spirit of the Executive Order 
creating that agency. This Department will cooperate to the utmost to 
accomplish this purpose. To this end, and in compliance with your 
request, I have today directed the Assistant Attorney General in charge 
of the Antitrust Division to establish liaison with the Office of Defense 
Transportation and to work with your General Counsel in effectuating 
the policy of this Department as herein stated. Such informal liaison 
will insure the prompt handling of the emergency situations to which 
you refer. 

You state in your letter that the policy of the Department as set 
forth in a letter by Attorney General Robert H. Jackson to Mr. John 
Lord O’Brian, General Counsel of the Office of Production Management, 
dated April 29, 1941, may be suitable to many of the larger projects 
which you may undertake, but that you foresee many other situations 
in which some measure of discretion must be left to the carriers as to 
how they will carry out your instructions, and in which individual 
approval by you of each such act might be unduly burdensome, if not 
entirely impossible. You specifically request that, consistent with my 
responsibilities under the antitrust laws, my approval extend to all 
conduct of carriers which is reasonably necessary to comply with your 
requests and directives or to further a cooperative effort which you have 
approved. It is clear from these and other views expressed in your 
letter that a restatement of the Department’s policy with particular 
reference to the transportation industry would be most helpful to you 
and to the carriers. 

The maximum utilization of the domestic transportation facilities 
of the Nation in the prosecution of the war will doubtless require co- 
operative or joint effort among carriers involving services, routing, diver- 
sions, embargoes, and the like. Some of these acts if accomplished by 
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private contract or arrangement between carriers would probably con- 
stitute violations of the antitrust laws. On the other hand, such acts! 
performed by carriers under the direction of public authority during the 
present emergency, and designed to promote the public interest and not 
to achieve private ends, do not constitute violations of the antitrust laws. 

Meetings of carriers with the Office of Defense Transportation or 
their representatives are not illegal. Transportation committees may be 
formed at the request of the Office of Defense Transportation to study 
and develop plans for the coordination and most effective use of existing 
domestic transportation facilities for the prosecution of the war. I can- 
not at the present time foresee any objection to designation of existing 
carrier associations for these purposes by the Office of Defense Trans- 
portation in view of your statement that national and regional associa- 
tions already established by the carriers of various types are contributing 
to the successful performance of currently abnormal transportation bur- 
dens. There will be nothing unlawful in the industry cooperating in the 
selection of its representatives or in selecting members for committees, 
or in the activities of such committees, or in the activities of designated 
carrier associations, provided they are kept within the scope of this 
letter. 

Questions as to whether there is need for such committees or for the 
utilization of the services and facilities of existing carrier associations, 
and if so, how they shall be chosen, constituted or designated, shall be 
the sole responsibility of the Office of Defense Transportation. This 
Department will not participate in these decisions beyond the suggestion 
now made that any such committees or associations should be generally 
representative of the type of transportation involved and satisfactory 
to the Office of Defense Transportation. 

Transportation committees or associations shall confine themselves 
to collecting and analyzing information, studying and developing plans 
for the coordination and most effective use of existing domestic transpor- 
tation facilities for the prosecution of the war and making recommenda- 
tions thereon to the Office of Defense Transportation. They shall not 
undertake to determine policies in regard thereto for the transportation 
industry, nor shall they attempt to compel or to coerce anyone to comply 
with any request or order made by public authority. All requests for 
action on the part of carriers shall be made by the Office of Defense 
Transportation and not by a transportation committee or association. 
That is to say, the function of determining what steps shall be taken in 
the public interest should in each case be exercised by the public author- 
ity which may seek the individual or collective advice of the carriers or 
their representatives. But the determination should not be made by the 
carriers themselves or by their representatives, committees or associa- 
tions. 

Requests for cooperative or joint action in the transportation field 
shall be made only after the general character of the action has been 
made and cleared by the Department of Justice. If the general plan is 
approved, thereafter each request for specific action in carrying out such 
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plan shall be made in writing and shall be approved by the office of the 
General Counsel of the Office of Defense Transportation, but need not 
be submitted to the Department of Justice. In the case of any change in 
the personnel of such offices or if serious practical difficulties arise, this 
latter arrangement may be revoked upon notice from me. 

Acts done in compliance with the specific requests or directives 
made by the Office of Defense Transportation and approved by its 
General Counsel in accordance with the procedure described in this 
letter will not be viewed by the Department of Justice as constituting 
a violation of the antitrust laws and no prosecutions will be instituted 
for acts performed in good faith and within the fair intendment of in- 
structions given by the Office of Defense Transportation pursuant to 
this procedure. 

In the case of all plans or procedure, however, the Department re- 
serves complete freedom to institute civil actions to enjoin the continuing 
of acts or practices found not to be in the public interest and persisted 
in after notice to desist. 

Undoubtedly need will arise for the exercise of some measure of 
discretion by the carriers to comply with and carry out your orders and 
directives or to further a cooperative effort that you may approve. 
While it is, of course, impossible to anticipate all plans involving the 
exercise of discretion by carriers which the Office of Defense Trans- 
portation may desire to undertake in the future, you may be assured 
that the policy stated in this letter does not preclude approval by the 
Department of such plans in appropriate cases. 

With kind personal regards, 


Sincerely yours, 


Francis BIppLE 
Attorney General. 





SECOND WAR POWERS BILL 


The Second War Powers Bill, S. 2008, was passed by the House of 
Representatives on February 28. Because of amendments made by the 
House the Bill will be returned to the Senate, and, possibly, sent to 
conference. 

As passed by the House, the Bill contains these thirteen emergency 
provisions : 

1. Gives the Interstate Commerce Commission the same emergency 
powers over motor carriers it now exercises over railroads. 

2. Extends the Government’s power to acquire real as well as per- 
sonal property for emergency use. 

3. Provides penalties for violations of priorities orders. 

4. Authorizes Federal Reserve Banks to purchase Government ob- 
ligations directly from the Treasury. 
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5. Permits the waiver of navigation and marine inspection laws in 
emergency cases. 

6. Removes from the requisitioning law the prohibition against 
taking machinery or equipment in actual use and necessary for the 
operation of a business. 

7. Excludes certain part-time officers and employes of the Govern- 
ment serving in the war effort from the Hatch Act. 

8. Permits the assignment of CCC workers as guards for war in- 
dustries, utilities and natural resources. 

9. Provides free postage for the armed forces at home or abroad. 

10. Allows the Treasury Department to accept gifts made on condi- 
tion they be used for a particular purpose. 

11. Permits minting of 5-cent pieces from silver and copper in order 
to save nickel for war tools. 

12. Gives the Government power to inspect the plants and audit 
the books of war contractors and subcontractors. 

13. Permits the Commerce Department to furnish previously confi- 
dential census information to other departments for private use in 
evaluating war resources. 





PRICE APPEALS COURT 


Chief Justice Stone on March 2nd appointed Associate Justice Fred 
M. Vinson of the United States Court of Appeals for the District of 
Columbia to be Chief Judge of the Emergency Court set up by the Price 
Control Law to hear appeals from the decisions of the Price Admin- 
istrator Leon Henderson. He also named Justice Albert B. Maris of 
the United States Court of Appeals for the Third Circuit at Philadelphia, 
and Justice Calvert Magruder of the United States Circuit Court of 
Appeals for the First Circuit at Boston as members of the Court. 





UNUSED TRACK-LAYING TRACTOR SALES BARRED 


The War Production Board issued an order on February 19, pro- 
hibiting the sale or delivery of unused track-laying tractors and certain 
auxiliary equipment in the possession of manufacturers, distributors and 
dealers. Equipment covered by the Order included bulldozers, angle- 
dozers, power control units and winches to be mounted on unused track- 
laying tractors. An exception was made in the case of persons whose 
orders have been assigned a preference rating higher than A-2. 

‘‘Tt has been estimated,’’ an announcement said, ‘‘that the demand 
in 1942 for track-laying tractors from all sources may exceed 50,000 
units. Assuming that 1942 production capacity will approximate 30,000 
to 35,000 tractors of all types, the military and Lend-Lease demands 
might leave little or no track-laying tractors available for essential uses, 
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including agriculture, mining, logging, oil production, defense construe. 
tion and other industrial uses such as those of steel companies, railroads, 
public utilities, etc. 

‘‘The Transportation and Farm Equipment Branch through the 
Production Requirements Plan can provide material for the manufac- 
ture of new equipment as well as repair and replacement parts to meet 
military and essential demands. The Branch also will be responsible 
for maintaining complete records on orders, production and shipments 
of equipment on a day-to-day basis if possible.’’ 





EMPLOYERS CONTRIBUTIONS TO PENSION PLANS 


Administrator Holland of the Wage and Hour Division has issued 
the following statement regarding contributions by an employer to pen- 
sion and annuity plans for the benefit of his employees: 

**It is our opinion that provided certain conditions are met, the 
amount of any payment by an employer on behalf of his employees gen- 
erally or for a class or classes of his employees on account of the follow- 
ing types of plans need not be reflected in regular rate of pay computa- 
tions : 


Retirement, annuity, or pension plans 
Sickness or accident disability plans 
Medical and hospitalization plans 
Death Benefit plans 


“The conditions which must be met are: (1) The employee must 
not have the option to receive instead of the benefits under the plan any 
part of the contributions of the employer and (2) the employee must not 
have the right to assign the benefits or to receive a cash consideration in 
lieu of the benefits either upon termination of the plan or his withdrawal 
from it voluntarily or through severance of employment with the par- 
ticular employer. 

‘*It is our view that since the benefits under these plans are payable 
only at a time when the employee performs no work, the employer’s con- 
tributions to such plans may be regarded as compensation for hours not 
worked. The compensation is similar to that paid by an employer for 
absences caused by illness, holidays or the like. In such situations we 
have already indicated that the compensation for those absences need not 
be reflected in an employer’s regular rate of pay. Similarly, the em- 
ployer’s contributions to pension plans, ete., are likewise compensation 
for hours not worked and hence need not be included in regular rate of 
pay computations.’’ 


99 PO 














Rail Transportation 


By F. F. Estes, Editor 


Ex Parte 148 Decided by |. C. C. 


On March 2, less than sixty days after the first day of the hearing, 
the I. C. C. released its decision in Ex Parte No. 148, Increased Ratlway 
Rates, Fares, and Charges, 1942. The decision authorizes increases, al- 
though not to the full extent sought by petitioners. A general increase 
of 6% is authorized in all rates and charges, including minimum rates, 
minimum charges, absorption, and charges for accessorial and special 
services, subject, however, to certain exceptions. On basic or raw prod- 
ucts of agriculture, listed in detail in the appendix, an increase of 3% 
is authorized in the present rates. A 3% increase is also authorized in 
the rates on animals and products as set out in the report. On the 
heavy loading commodities such as sand and gravel, stone, and products 
of mines, except anthracite, bituminous, and lignite coal, and coke, an 
increase of 3% is granted. No increase is allowed in the rates on iron 
ore. On all coal and coke the following increases are permitted: rates 
per net ton of $1.00 or less, 3c; rates per net. ton over $1.00, 5c; rates 
per gross ton of $1.00 or less, 4c; and rates per gross ton over $1.00, 6c. 

The orders of the Commission provide that all of the increases shall 
be of a temporary or war emergency character, and shall expire six 
months after the termination of the present emergency. The increases 
may be published upon ten days notice, but in any event must become 
effective not later than May 15, 1942. The various interveners in the 
proceeding, the report states, will be authorized to make the same in- 
creases ad the Class I railroads. The record will be held open for the 
purpose of giving consideration to any necessary readjustments or cor- 
rections which the circumstances may warrant if brought to attention in 
the manner prescribed in the Commission’s rules of practice. Tariffs 
have been filed by the railroads publishing these increases effective 


March 18th. A more detailed resume of the Commission’s decision 
follows : 


The Commission’s notice is quoted in full : 
March 2, 1942 


‘“‘The Interstate Commerce Commission today authorized petition- 
ing rail and water carriers to increase freight rates and charges, although 
on a lower basis than the general increase of 10 percent sought. Pas- 
senger fares already had been permitted to be increased 10 percent, 
generally, by order of January 21, 1942, and the increases have become 
effective. It is stated that the conclusions of the report are in general 
approved by a substantial majority of the State Commissioners who sat 
cooperatively in the proceeding. 
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The increase approved is in general 6 percent, upon all commodities 
except certain ‘‘basic or raw commodities’’ which are products of agri- 
culture, live stock and products, and low grade products of mines, such 
as sand, gravel, broken rock, and slag. As to these the increase approved 
is 3 percent. On anthracite, bituminous coal, coke of all kinds, and 
lignite, specific increases are approved, dependent upon the amount of 
the present rate: when $1.00 or less, 3 cents per net ton and 4 cents per 
gross ton increase; when over $1.00, the increases approved are 5 and 6 
cents per net or gross ton, respectively. 

No increase is approved on iron ore. Accessorial charges, so far as 
involved, may be increased 6 percent, except certain charges on coal and 
ore at tidewater and lake docks. 

The increases are approved for the period of the war and 6 months 
thereafter. Jurisdiction is retained for correction or clarification of the 
findings. 

What the increases allowed by the decision will yield in additional 
revenue is not stated in the report, but the Commission’s staff estimates, 
on the basis of 1941 traffic, the increased revenue will approximate 
$203,000,000 per annum, not including about $46,000,000 from the pas- 
senger fare increase already made effective. What the petitioning car- 
riers sought was estimated to amount to about $314,000,000, excluding 
the passenger fare increase mentioned. The freight portion of the latter 
total amounts to about 7 percent of the freight revenue. This estimate 
is on the basis of 1941 traffic. 

If passenger business increases 10 percent in volume in 1942, as is 
reasonable to expect, the passenger fare increase will be near to $50,000,- 
000. A like increase in freight traffic would bring the increases approved 
on freight rates and charges to about $225,000,000, or a total from freight 
and passenger traffic of about $275,000,000 per annum.”’ 


* * * 
A more detailed description is included in the following syllabus: 


1. Increased passenger fares proposed by petitioning rail and water 
carriers found justified, and necessary to enable the petitioners to 
continue to render adequate and efficient railway transportation 
service during the present emergency, and proposed increased fares 
found to be just and reasonable. Findings to the same effect in the 
Commission’s order of January 21, 1942, affirmed. 


2. Proposals by petitioning rail and water carriers for entry of appro- 
priate orders to enable them to effectuate general increases on 
freight rates and charges, with exceptions, approved in part and 
disapproved in part; and existing freight rates and charges, when 
increased to the extent and in the manner approved, found to be 
just and reasonable, and the approved increases found to be neces- 
sary to enable the petitioners to continue to render adequate and 
efficient transportation service during the present emergency. 


8. Appropriate orders entered (a) granting necessary permission to 
establish the approved increased rates and charges by simplified 
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forms of tariff publication, and upon short notice; (b) granting re- 
lief from the provisions of section 4(1) of the Interstate Commerce 
Act; and (¢) modifying outstanding unexpired orders of the Com- 
mission to the extent necessary to permit the increased fares, rates, 
and charges authorized to be applied. 


4, Proceeding continued and jurisdiction retained for the purpose of 
effectuating any warranted readjustments or corrections. 


* * * 


The following is extracted from the report 


Appendix 1 


The increases proposed on carload rates on coal, coke, and iron ore, 
and freight accessorial charges, and the proposed rules for application of 
the increases on traffic generally, are as follows: 


COAL 
Bituminous 


Bituminous (not ground or pulverized coal in packages) and com- 
modities similarly rated, viz: Blacksmith coal, coal, cannel coal, coal 
boulets, coal briquettes, coal clum, coal dust, run-of-mine coal, coal 
sereenings, coal slack, coal waste, lignite coal, lignite coal briquettes, and 
steam coal. 

Eastern and southern territories—Except as indicated below, all 
rates from, to, and within eastern and southern territories, including 
lake-cargo rates from eastern and southern territories to lower lake ports 
and tidewater rates from eastern and southern territories to all tidewater 
ports, increased 5 cents per net ton, or 6 cents per gross ton, as rated. 

Exception 1. From eastern and southern territories to the West, 
the proposed increase is the same amount in cents per net ton as that by 
which rates from the southern Illinois group are increased, but in no 
case less than 5 cents per ton; except (a) to Milwaukee, Wis., and 
Chicago, Ill., the increase will be 5 cents per net ton; (b) on lake-cargo 
coal from Lake Michigan to Lake Superior docks originating at the 
mines on and after the effective date of the increases, the proposed in- 
crease is 5 cents per net ton; and (c) from Chicago, Milwaukee, and 
western Lake Michigan ecar-ferry ports, on coal moving all-rail or via 
ear-ferry routes, the proposed increase is 5 cents per net ton. 

Exception 2. Proportional rates to west-bank Lake Michigan ports 
over Lake Michigan car-ferry routes and proportional rates to Mackinaw 
City, Mich., the proposed increase is 5 cents per net ton. 

Exception 3. On tidewater coal originating at mines on and after 
the date of the increases, which moves by rail from the New England 
ports to destinations in Connecticut, Maine, Massachusetts, New Hamp- 
shire, Rhode Island, and Vermont, the proposed total increase for the 
movement to the Tidewater port and from the New England port is 5 
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cents per net ton or 6 cents per gross ton. No increase in dumping and 
trimming charges at Hampton Roads or New England ports is proposed. 

Western territory, including Illinois (see note)—Except as indi- 
cated below, within western territory, including Illinois, all rates of 75 
cents or lower are to be increased 3 cents per net ton; rates from 76 cents 
to $1 to be increased 5 cents per net ton; and rates over $1 to be increased 
10 cents per net ton. 

Exception. Rates to Milwaukee, Wis., and Chicago, IIl., to be in- 
creased 5 cents per net ton. 


NOTE.—From Illinois, Indiana, and west Kentucky districts in- 
creases will be applied to southern Illinois district rates and like amounts 
added to rates from differentially related districts. 


Combination rates.—Except as otherwise specifically provided 
hereinbefore, it is proposed to increase each factor of all combination 
rates, whether local, joint, or proportional, separately, by amounts 
specified above for the territory within which each factor applies. 


Anthracite 


Anthracite, in all territories: On all sizes, all-rail rates, including 
lake-cargo rates to all lower lake ports, ex-lake rates from upper lake 
ports, and tidewater rates to all tidewater ports, the proposed increase 
is 5 cents per net ton or 6 cents per gross ton, as rated, except as indi- 
cated below. 

Exception. On anthracite originating at mines on and after the 
date of the increase which moves by rail from the New England ports to 
destinations in Connecticut, Maine, Massachusetts, New Hampshire, 
Rhode Island, and Vermont, the total increase for the movement to the 
tidewater port and from the New England port will be 5 cents per net 
ton or 6 cents per gross ton. 

Combination rates——Except as otherwise specifically provided 
hereinbefore, each factor, whether local, joint, or proportional will be 
increased 5 cents per net ton or 6 cents per gross ton, as rated. 


COKE 


Coke (the direct product of coal) : Coke, coke breeze (braize), coke 
dust, and coke screenings, in straight or mixed carloads. 

Eastern and southern territories—All rates from, to and within 
eastern and southern territories to be increased 5 cents per net ton, 
except to destinations in the West, excluding Milwaukee, Wis., and 
Chicago, Ill., and intermediate points, to be increased 10 cents per net 
ton. Rates to Milwaukee and Chicago to be increased 5 cents per net ton. 

Western territory, including Illinois.—Rates of 75 cents or lower 
to be increased 3 cents per net ton; rates from 76 cents to $1 to be in- 
creased 5 cents per net ton; and rates over $1 to be increased 10 cents 
per net ton. 

Exception. Rates to Milwaukee, Wis., and Chicago, IIl., to be in- 
creased 5 cents per net ton, and all west-bound trans-continental rates 
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and rates from Utah to Pacific Coast points to be increased 10 percent. 

Combination rates—Each factor, whether local, joint, or propor- 
tional, to be increased separately by amounts specified above for the 
territory within which each factor applies. 


IRON ORE 


Eastern district—All rates to be increased 4 cents per gross ton; on 
traffic transferred from vessels at lower lake ports handling charge for 
lifting ore from hold to rail of vessel to be increased 1 cent per gross ton. 

Southern district ——All rates to be increased 6 cents per net ton or 
7 cents per gross ton, as rated. 

Western district.—All rates to be increased 6 cents per gross ton, 
and on traffic transferred to vessels at upper lake ports handling charge 
to be increased 1 cent per gross ton. 

Interterritorial traffic—All joint through (single-factor) interterri- 
torial rates to be increased 6 cents per net ton or 7 cents per gross ton, 
as rated. 

Combination rates.—Each factor, whether local, joint, or propor- 
tional, to be increased separately by amounts designated above for the 
territory within which each factor applies. 


TRAFFIC IN GENERAL 


The following provisions are proposed to apply to all rates and 
charges other than carload commodity (not class or column) rates on 
coal, coke (the direct product of coal), and iron ore, subject to certain 
rules for the disposition of fractions. 

Combination rates—Where single-factor rates are not in effect and 
through rates are made by combining separately stated rates, each factor 
of such combination is to be increased separately. Where a through rate 
is shown in the tariff as composed of two or more factors, each of said 
factors is to be increased and the increased through rate shall be the total 
of the factors so increased. Where tariffs publish through joint or local 
rates but provide that the aggerate of intermediates, if lower, will apply, 
each factor of such aggregate is to be increased and the total of the 
factors so increased shall alternate with the increased through joint or 
local rate. 

International rates —Where rates on international traffic from or 
to points in Canada or Mexico are made by the use of combinations on the 
international border, the factor applying between the international 
border and the point in the United States is to be increased. Rates be- 
tween points in Canada or Mexico, also between points in Canada and 
Mexico, over routes through the United States, or between points in the 
United States through Canada or Mexico, will be increased. 

Minimum rates and charges.—It is proposed to increase all minimum 
rates and charges per car, per shipment, or published in any other unit, 
and all minimum class-rate scales. This includes such rates or charges 
provided for in the official, Illinois, southern and western classifications 
or exceptions thereto, special rules, tariffs, special-privilege tariffs, com- 
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modity tariffs, and all other tariffs of any description which name mini- 
mum rates or charges or minimum class-rate scales. An exception to this 
proposal is that where tariffs provide for pick-up and delivery service 
subject to a minimum line-haul rate, the minimum rate so stated is not 
to be increased. : 

Car-rental charges.—No increase is proposed in rental charges for 
use of private cars. 

Switching charges—absorptions.—Where tariffs provide that switch- 
ing charges of other carriers will be absorbed up to a stated maximum 
amount, it is proposed to increase such maximum. Where tariffs provide 
that switching charges of connecting carriers will be absorbed, provided 
the revenue accruing to the carriers making the absorption is not thereby 
reduced below a stated minimum amount, it is proposed to increase such 
minimum. 

Arbitraries or differentials —Where rates are stated in the form of 
arbitraries or differentials to be added to or deducted from base rates, 
the increase shall be added separately to the base rate and to such 
arbitraries or differentials. 

Milk and cream.—The rates on milk and cream and articles grouped 
therewith, whether published in freight or passenger tariffs and whether 
applicable to freight or passenger service, will be increased. 

Rates published but not in effect——Rates and charges filed before 
the effective date of the increase to become effective after the effective 
date of the increase will be increased on the date they become effective. 

Class or column rates.—If increased rates are authorized, it is pro- 
posed, after they have become effective, to revise class or column rates, 
which are now related to the first-class rates by percentages, to reflect 
the present percentages of the increased first-class rates, ending all rates 
in even cents, dropping the fraction where less than one-half cent, and 
increasing fractions of one-half cent or more to the next whole cent. It 
is also proposed to revise class and column rates which are not now 
related to first class by percentages in such manner as to eliminate frac- 
tions. In making such revision, fractions of less than one-half cent will 
be dropped and fractions of one-half cent or more will be increased to the 
next whole cent. 

Rail-lake, lake-rail, rail-lake-rail, ocean-rail, rail-ocean, and rail- 
ocean-rail rates, where published as joint rates—If increased rates are 
authorized, it is proposed to revise such joint rates so as to reflect the 
present recognized differentials under the proposed increased all-rail 
rates. 

Rail-barge, barge-rail, and rail-barge-rail rates, where published as 
joint rates.—If increased rates are authorized, it is proposed to revise 
the joint rates, whether published specifically or in the form of differen- 
tials to be deducted from all-rail rates, to reflect the present differentials 
under the increased all-rail rates. 

Differential rates over all-rail routes from trunk-line and New Eng- 
land territories to Canadian, central freight and western trunk-line terri 
tories.—If increased rates are authorized, it is proposed to revise such 
rates to reflect the present differentials under the increased standard 
all-rail rates. 
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Rates specifically published as applicable on import, export, coast- 
wise, or intercoastal traffic——If increased rates are authorized, it is pro- 
posed to revise such rates to reflect the recognized port relation by adding 
or deducting from the increased base rate the present differentials in 
cents per hundred pounds or other unit, and where the port relation is 
now stated in percentages over or under the base rate, the percentage 
existing on the date of the petition is to be applied to the increased base 
rate. 

Commodity rates to and from north Atlantic ports, other than rates 
specifically published as applicable on import, export, coastwise, and 
intercoastal traffic—If increased rates are authorized, it is proposed to 
revise such rates to reflect the port relation recognized on the date of the 
petition by adding to or deducting from the increased base rate the 
recognized differentials in cents per hundred pounds or other unit. 

Grain and grain products.—If increased rates are authorized, it is 
proposed to restore the equalization through the primary markets or 
rate-break gateways and reestablish in western territory the rate-break 
relationship which was required in Docket No. 17000, Part 7. 


ACCESSORIAL CHARGES 


A uniform increase of 10 percent is proposed in all accessorial 
charges, except as otherwise provided in connection with the proposed 
rates on iron ore, and except that no increase is proposed in demurrage, 
dockage, tippling or tollage charges, or in the charges for protective 
service against heat or cold, or in the charges for loading or unloading of 
livestock. 


Section 1—General 





Increase 
All rates and charges, including minimum rates, minimum 
charges, absorptions, and charges for accessorial and spe- 
cial services as specified next below, subject to the excep- 
tions in and provisions of Sections 2 and 3 of this Ap- 
pendiz 3, WIS: .......2--2ee sn cccnneceneccncceconse 6 percent 


Collection on delivery (c.0.d) service; diversion; dump- 
ing (except on iron ore at lake ports and on tide-water 
coal); floatage; handling; holding cars; inspection; 
leveling ; lifting (except on iron ore at lake ports) ; light- 
erage; loading (except ordinary livestock); unloading 
(except ordinary livestock) ; out-of-line, indirect or back- 
haul charges; reconsignment; spotting; stopping cars; 
stopping to complete loading or partly unload; storage; 
switching; transferring; transit; trimming (except on 
tide-water coal; weighing; re-weighing; wharfage; and 
other services not specified in the above list (except: 
protective service against heat or cold, demurrage, dock- 
age, tippling, tollage). 
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Section 2—Individual Commodities, in carloads 


The increases authorized for line-haul service on the com- 
modities shown below, in carloads, whether moving on 
class or commodity rates, shall be those shown in the 
column headed ‘‘Increase’’. 


BASIC OR RAW PRODUCTS OF AGRICULTURE, as 


| ET EE Le 


Iist No. Commodity Description 


10 Wheat 

20 Corn 

30 =©Oats 

40 Barley and Rye 
41 Rice 


42 Grain, N. O. S. 

50 Flour, Wheat 

51 Meal, Corn 

52 Flour and meal, edible, N. O. S. 


61 Mill Products, N. O. S., not specially prepared for 


human consumption 

70 Hay and alfalfa 

71 Straw, also Rice and Flax Straw 

80 Tobacco, leaf, unmanufactured 

90 Cotton in bales 

91 Cotton linters, noils, and regins 
100 Cottonseed 
101 Cottonseed meal and cake 
110 Oranges and grape fruit 

111 ‘Lemons, limes, and citrus fruits, N. O. 8. 
120 Apples, fresh 

121 Bananas 

122 Berries, fresh, not cold pack 

123 Cantaloupes and melons, N. O. S. 

124 Grapes, fresh, not cold pack 

125 Peaches, fresh, not cold pack 

126 Watermelons 

127 Fruits, fresh, domestic, N. O. S., not cold pack 
130 Potatoes, other than sweet 

140 Cabbage 

141 Onions 

142 Tomatoes 

143 Vegetables, fresh, N. O. S., not cold pack 
150 Beans and peas, dried 

152 Vegetables, dry, N. O. 8S. 

160 Vegetable-oil cake and meal, except cottonseed 
161 Peanuts, in the shell 

162 Flaxseed 

163 Sugar beets 


1¢ 





3 percent 
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recent 


164 Products of Agriculture, N. O. S., except the follow- 


ing: ajowan seed; algarrobilla; almonds; anise 
seed ; arrowroot; beans, coca; beans, vanilla; bird 
seed; bulbs, plant; butternuts; cassia; castor 
beans ; chestnuts ; chufas ; cocoanuts, fresh ; coffee ; 
copra; ferns; florists’ stock; fruit juices, N. O. I. 
B. N.; fruit trees; grasses, N. O. I. B. N.; hemp 
(hemp fibre) ; herbs, N. O. I. B. N.; honey beans 
(St. John bread); istle (istle fibre); ivory nuts 
(vegetable ivory) ; jute (jute fibre) ; licorice root; 
manila fibre; mushrooms, fresh or dried; mush- 
room spawn; mustard, ground; nursery stock, N. 
O. I. B. N.; nut meats; nuts, edible, N. O. I. B. N.; 
nux vomica beans, ground or whole; peanut grits; 
peel, fruit; pepper (spice); plants, live; plants, 
N. O. I. B. N.; pulp, fruit; ramie fibre; roots, 
N. O. I. B. N.; sage; sago; seed, N. O. I. B. N.; 
shrubbery; sisal fibre; spices; Tahiti beans; 
tampico fibre; tea or tea dust; tonka beans; tow 
fibre; trees, live, N. O. I. B. N.; vegetable fibre, 
N. O. I. B. N.; vines; walnuts; and zacaton fibre. 


Increase 


ANIMALS AND PRODUCTS, as specified next below ___. 3 percent 
list No. Commodity Description 


180, 181 Cattle and calves 
190,191 Sheep and goats 


200, 201 Hogs 

210 Fresh Meats, N. O. 8S. 

220 Meats, cured, dried or smoked, not including canned 
meats, or canned sausage 

221 Butterine and Margarine 

222 Packing-house products, edible, N. O. S., not in- 
cluding canned meats 

230 Poultry, live 

231 Poultry, dressed 

240 Eggs, in the shell 

250 Butter 

260 Wool 

270 Hides, green (Cattle, Goat, Hog, Horse, or Sheep, 
only) 

282 Animal products, N. O. 8. (other than Fertilizers 








and fertilizer materials), including only: animal 
fat, inedible; animal grease, inedible, N. O. IL. B. 
N.; animal tails, dry; animal tallow, inedible; 
bladders; blood flour (feed); blood meal (feed) ; 
buttermilk, condensed or dried; calf rennets 
(calves’ stomachs) ; dried blood, N. O. I. B. N.; 





1. C. C. PRACTITIONERS’ JOURNAL 
































feeding tankage; fish meal (animal or poultry 
feed) ; fish scrap (animal or poultry feed) ; flesh- 
ings; glue stock; hides, pelts or skins, dry (cattle, 
goat, hog, horse, or sheep, only); hoofs; horns; 
meat refuse; meat scraps (animal feed) ; butter- 
milk, milk and cream (fresh, either in freight or 
passenger service) ; sinews; and weasands. 


PRODUCTS OF MINES, as specified next below 


List No. Commodity Description 


a a a te ee TTY ee eS ae (1) 
300 Bituminous coal and lignite ___.______- Stith iidatlecibeds (1) 
ee ih wkicibie ch dbs Ee Tere ere aes OE 8 a (1) 
(1) Rates per net ton, $1.00 and less _.______ 3 cents 
Rates per net ton over $1.00 ____________ 5 cents 
Rates per gross ton, $1.00 and less _______- 4 cents 
Rates per gross ton over $1.00 ___-_______-_ 6 cents 
320 Iron ore (not ground or hydrated), and iron sinter no increase 
350 Gravel and sand (other than glass or moulding) 3 percent 
351 Stone, broken, ground, or crushed ____._.-_-_-_- 3 percent 
390 Phosphate rock, crude (ground or not ground, but 
oo ae 3 percent 
oe «Peer eee, . OG Wc... 3 percent 
including only: bentonite; bituminous asphalt 
rock; borate rock; china clay; clay, N. O. I. B. 
N.; coal pyrites; erushed limestone; dolomite; 
earth, N. O. I. B. N.; feldspar; fire clay; fluxing 
stone; ganister rock; iron pyrites; kaolin; pul- 
verized limestone; and shale. 
MISCELLANEOUS 
692 Furnace slag (other than ground open-hearth basic 
SAY splits aicamcrmstimtognenimmtiiianethennnmnitdaliititiliahienited 3 percent 
701 Lard substitutes, lard compounds, or vegetable 
en aE 3 percent 


Section 3—Ezceptions to and General Rules Governing Sections 1 and 2 


(a) The commodity group numbers in Section 2 are those specified 
in the order of the Commission, Division 4, of November 22, 1927, In the 
Matter of Freight Commodity Statistics. Except as otherwise provided, 
they should be understood in a general way as covering the specific items 
customarily included by the carriers in their reports to the Commission 
under each numbered description. It is not intended that the commodity 
descriptions be followed exactly in all cases, but departures from such 
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descriptions may be made in order to conform as nearly as may be to 
commodity descriptions generally used in tariffs. 

(b) On lake-cargo bituminous coal moving in carloads from mines 
to lower Great Lake ports there shall be no increase in the rates to the 
lower lake ports if, after an intervening water haul, the coal is later 
transported in carloads from a Lake Superior or a Lake Michigan port 
by rail. 

On lake-cargo anthracite moving in carloads by rail from mines to 
lower Great Lake ports and, after an intervening water movement, 
moved in carloads by rail from a Lake Superior or a Lake Michigan port, 
a single increase of not more than 5 cents per net ton or 6 cents per gross 
ton, as rated, may be applied. 

On tidewater bituminous coal moving in carloads from mines to 
Atlantic ports there shall be no increase in the rates to tidewater if, 
after an intervening water haul, the coal is reshipped by rail from a north 
Atlantic port to a point in New England. 

On tidewater anthracite, carloads, moving by rail to an Atlantic 
port, thence by water to a New England port, and finally by rail from 
such New England port to a point in New England, a single increase of 
not more than 5 cents per net ton or 6 cents per gross ton, as rated, may 
be applied. 

(c) Where mixed carloads consist of articles subject to different 
percentages or amounts of increase, apply on the entire shipment the 
rate of increase applicable to the commodity taking the highest rate of 
increase. 

(d) Where all-water or joint rail and water rates are differentially 
related to all-rail rates, the increases may be the same in amounts as 
those applicable to the all-rail rates from and to the same points. 

(e) Apply the authorized increases separately to each separate 
rate, except in the case of combination through rates on anthracite, 
bituminous coal and coke, in which cases the total increase should not 
exceed the amounts specified in Section 2. Where a through rate is 
shown in a tariff as composed of two or more factors, each of such fac- 
tors should be increased separately. Where rates are stated in the form 
of arbitraries or differentials to be added to or deducted from base rates, 
the base rate and the arbitrary or differential should be separately in- 
creased. 

(f) Rules for Disposing of Fractions. In connection with rates or 
charges which at present are approximately 5 cents or lower, resolve 
fractions to the nearest quarter cent; present rates higher than approxi- 
mately 5 cents but not higher than approximately 10 cents, resolve frac- 
tions to the nearest half cent; rates higher than approximately 10 cents, 
resolve fractions to the nearest whole cent, except on grain and grain 
products resolve fractions in connection with commodity rates higher 
than approximately 10 cents, to the nearest half cent. 
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ORDERS 


At a General session of the Inrzrstare ComMERCE CoMMISSION, held at 
its office in Washington, D. C., on the 2nd day of March, A. D. 1942. 


Ex Parte No. 148 
INCREASED RAILWAY RATES, FARES, AND CHARGES, 1942 
Fourth Section Order No. 14560 


It appearing, That the Commission, upon petitions of carriers sub- 
ject to the Interstate Commerce Act, and after hearing upon the issues 
presented by said petitions, this day entered in the above-entitled pro- 
ceedings its report, which report is hereby referred to and made a part 
hereof, approving certain increased rates and charges for the transpor- 
tation of property over the lines of said carriers operating within the 
United States; 

It further appearing, That increased rates and charges can not be 
published and made effective in the manner authorized in said report 
without producing in some instances charges and charges in contraven- 
tion of the long-and-short-haul or aggregate-of-intermediates provisions 
of section 4(1) of the Interstate Commerce Act; that said carriers have, 
in said petitions, applied for such fourth-section relief as may be neces- 
sary to publish and make effective the said increased rates and charges 
authorized by the findings in said report, and that a special case exists 
within the meaning of said section: 

It is ordered, That said carriers be, and they are hereby, authorized 
to establish the increased rates and charges so approved without observ- 
ing the provisions of section 4(1) of the act; Provided, (1) that the 
authority contained herein to maintain rates in contravention of the 
aggregate-of-intermediates provision of section 4(1) shall expire six 
months from the establishment of such rates ; and (2) that where increases 
are made in rates and charges to or from intermediate points approved 
in this proceeding under the authority contained herein and rates or 
charges are not increased on the same bases from or to more-distant 
points, thereby creating or increasing departures from the long-and- 
short-haul provision of said section, greater than those that would result 
from the establishment of increases in rates and charges on the maximum 
bases from and to the more-distant points as well as to and from the 
intermediate points, the relief shall expire six months from the establish- 
ment of such rates or charges; Provided, That if applications are filed 
within the said six months’ period for relief from section 4(1) of the act, 
respecting situations covered in the preceding proviso, to continue any 
such rates or charges beyond that period, in the manner and form as 
provided in the Rules of Practice of the Commission, the rate or charge 
included in and covered by such respective applications may be continued 
until the determination thereof by this Commission. 

It is further ordered, That in those instances in which rates or 
charges in contravention of the provisions of section 4(1) of the act are 
established under the authority contained herein, the tariffs or supple- 
ments containing such rates and charges shall make reference to this 
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order in the manner required by Rule 28 of Tariff Circular 20 of the 
Commission. 


Ex Parte No. 148 
INCREASED RAILWAY RATES, FARES, AND CHARGES, 1942 


It appearing, That the Commission this day entered in the above- 
entitled proceeding its report, which report is hereby referred to and 
made a part hereof, authorizing certain increased rates and charges 
of carriers subject to the Interstate Commerce Act; 

It is ordered, That all outstanding unexpired orders of the Commis- 
sion, whether or not effective upon the date of this order, authorizing or 
prescribing rates or charges which have or have not been published at the 
date of this order, and all outstanding suspension orders, be, and they 
are hereby, modified to the extent necessary to permit the increased 
rates and charges authorized in said report to be applied; but that in all 
other respects said orders shall remain in full force and effect unaffected 
by this order. 

It is further ordered, That all tariffs or supplements changing rates 
or charges under the authority of said report, which rates or charges are 
now maintained or held in force by virtue of outstanding orders of this 
Commission, shall bear on their title pages specific reference to this 
order. 

And it is further ordered, That a copy of this order be served on each 
carrier party to the orders referred to in the next-preceding paragraph, 
and that a copy of this order be inserted in the docket in each such pro- 
ceeding. 

By the Commission. 

W. P. BARTEL, 
(SEAL) Secretary. 





Western Grain Rates 


On reconsideration in Docket No. 28395, Nebraska-Colorado Grain 
Producers’ Association vs. Chicago, Burlington & Quincy Railroad, et 
al., embracing Docket No. 28419, Board of Trade of Kansas City, Mo., 
et al. vs. C. B. & Q. R.R., the I. C. C. has ordered a revision of rates on 
grain and grain products, principally wheat, carloads, from points in 
Nebraska and Colorado on the lines of the Burlington and the Union 
Pacific to Omaha, Neb.; Council Bluffs, Iowa; Kansas City Mo.-Kans., 
and St. Joseph, Mo., the new rates to take effect on or before May 6, 1942. 

In a prior report, 243 I. C. C. 309, the Commission found these 
rates not unreasonable, and both complaints were dismissed. Upon 
petitions of complainant in No. 28395, and interveners Nebraska State 
Railway Commission, and Secretary of Agriculture of the United States, 
the proceedings were reopened for reconsideration. The Board of Trade 
of Kansas City, Mo., and the Grain Exchange of St. Joseph, Mo., com- 
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plainants in No. 28419, filed petitions asking that the proceedings be 
again argued before the Commission, but it was found that no useful 
purpose would be served by such reargument, and these petitions were 
denied. 

On reconsideration the Commission has found that the rates assailed 
on grain and grain products, in carloads, to Omaha-Council Bluffs, from 
origins on the Union Pacific within 405 miles of Omaha are, and for the 
future will be, unreasonable to the extent that they exceed, or may ex- 
ceed, the rates set forth as prescribed opposite the respective origins 
listed in the appendix to the report; that the assailed rates on this 
traffic from Amherst, Holyoke, Paoli, and Haxtun, Colorado, to Kansas 
City and St. Joseph are, and for the future will be, unreasonable to the 
extent that they exceed, or may exceed, 24, 24, 25, and 26 cents, respec- 
tively ; that the other rates assailed are not unreasonable ; and that the 
findings in the prior report should be, and they are, modified accordingly. 

The report states that to Sioux City, Iowa, approximately 80 miles 
farther than Omaha, the rates from the complaining origins are upon 
a basis of 3.5 cents over Omaha, and that this differential should be 
continued in any adjustment that may be established in compliance with 
the findings. 

The rates shown in the appendix range from 23.5 cents from Barton, 
Neb., to 26.5 cents from Colton, Neb., on the Union Pacifie’s Cheyenne 
Line, and from 24.5 cents from Adrian, Colo., to 26.5 cents from Tobin, 
Proctor and Powell, Colo. on the Denver Line of the Union Pacific. 

Commissioner Splawn, dissenting, stated that the report denies com- 
plainants reasonable rates to Omaha, their nearest primary market, and 
that even considered from a group standpoint the level of the assailed 
rates based on average distances to Omaha and Kansas City is still 
higher than the average level of rates from western Kansas to Kansas 
City. Commissioner Aitchison joined in this dissent. 





Oklahoma Grain to Southern Points 


Division 2 of the I. C. C. has released report in I. & S. Docket No. 
5027, Oklahoma Grain via Wichita to Memphis, which also embraces 
I. & S. Docket No. 5049, Oklahoma Grain via Wichita to Louisiana and 
Texas. 

In No. 5027, by schedules filed to become effective July 31, 1941, 
the Chicago, Rock Island & Pacific Railway Company proposed to pro- 
vide transit at Wichita and Wellington, Kansas, on grain and grain 
products, in carloads, from certain points on its ‘lines in Oklahoma to 
Memphis, Tennessee, and to waive the charges for the out-of-line hauls 
incident thereto. The Corporation Commission of the State of Okla- 
homa and the Fort Worth Grain & Cotton Exchange protested, and 
operation of the schedules was suspended until February 28, 1942. 

In No. 5049, by schedules filed to become effective September 14, 
1941, the same carrier proposed to provide transit at Wichita and 





It 

















MARCH, 1942 585 





Wellington on the same commodities from certain points on its lines in 
Oklahoma to destinations in Texas and from certain points in Oklahoma 
and Kansas to destinations in Louisiana, and to waive the charges for 
the out-of-line hauls. Upon protest of the Oklahoma Commission the 
operation of the schedules was suspended until April 14, 1942. 

The Commission has found the proposed transit at Wichita and 
Wellington and waiver of the out-of-line charges to be unlawful in both 
eases, and the suspended schedules have been ordered canceled. 





Service Order No. 70 Amended 


On February 13 the I. C. C. amended its Service Order No. 70 (1) so 
that its provisions will apply to foreign as well as interstate commerce, 
and (2) in describing the articles to which the order will apply. The 
amendment is quoted in full below: 


‘‘Upon further consideration of the provisions of Service Order 
No. 70 of February 3, 1942, and good cause appearing therefor: 

‘*It is ordered, That the provisions of said order shall apply to 
foreign commerce as well as interstate commerce. 

‘It is further ordered, That the words ‘‘fresh or green fruits 
and fresh or green vegetables’’ as they appear in the first ordering 
paragraph be, and they are hereby, changed to read: 


‘‘Fruits and vegetables, fresh or green, other than cold 
pack, including citrus fruit ; potatoes; onions; bananas; berries, 
other than cold pack; cantaloupes; cocoanuts; corn, fresh or 
green, other than cold pack; cranberries; melons; and pine- 
apples. 


‘And it is further ordered, That copy of this order shall be 
served upon each common carrier by railroad subject to the Inter- 
state Commerce Act; and that notice of this order be given to the 
general public by depositing a copy thereof in the office of the 
Secretary of the Commission at Washington, D. C. 

‘“By the Commission.’’ 

W. P. Barret, 
‘*Secretary.’’ 


Amendment No. 2, to this same order was released on Feb. 19th. 
It follows: 





Amendment No. 2 to Service Order No. 70 


At a General Session of the INTERSTATE COMMERCE COMMISSION, held at 
its office in Washington, D. C., on the 19th day of February, A. D. 
1942. 


Upon further consideration of the provisions of Service Order No. 
70 of February 3, 1942, and of the amendment thereto of February 13, 
1942, and good cause appearing therefor: 
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It is ordered, That the first ordering paragraph of the order of 
February 3, 1942, as amended February 13, 1942, be, and it is hereby, 
changed to read : 


It is ordered, That the operation of said rules and charges to 
govern the diversion or reconsignment of 


fruits and vegetables, fresh or green, other than cold pack, in- 
eluding citrus fruit; potatoes; onions; bananas; berries, other 
than cold pack; cantaloupes; cocoanuts; corn, fresh or green, 
other than cold pack; cranberries; melons; and pineapples, 


in refrigerator cars, insofar as they authorize or permit diversions 
or reconsignments in excess of three before arrival at destination 
(or switching limits thereof), plus at such destination one additional 
change in consignee, one additional change in place of unloading, or 
both if embodied in a single order, be, and it is hereby, suspended; 


Provided, That for the purpose of this order changes en route, in 
the name of the consignee or in the name of consignor without 
change either in the route or destination are not to be counted as 
diversions or reconsignments. 


It is further ordered, That the provisions of Order No. 70 of Feb- 
ruary 3, 1942, as amended February 13, 1942, and herein apply only to 
shipments originating on or after February 20, 1942, except that where a 
shipment has received a transit privilege, such provisions shall apply to 
shipments loaded at transit point on or after that date. 

And it is further ordered, That copy of this order shall be served 
upon each common carrier by railroad subject to the Interstate Com- 
merce Act; and that notice of this order be given to the general public 
by depositing a copy thereof in the office of the Secretary of the Com- 
mission at Washington, D. C. 

By the Commission. 

W. P. Barren 
Secretary. 





Amendment No. 2 To Service Order No. 68 


The I. C. C. has again amended Service Order No. 68, on Mareh 
6th, so that shipments of livestock are exempted from the provisions of 
the original Order and Amendment No. 1. Amendment No. 2 follows: 


‘‘Upon further consideration of the provisions of Service Order No. 
68 of January 30, 1942, and of the amendment thereto of February 6, 
1942, and good cause appearing therefor : ‘ 

“It is ordered, That said order, as amended, insofar as it applies 
to the operation of tariff provisions and ear service rules relating to the 
shipment of livestock, be, and it is hereby, vacated. 

“‘ And it is further ordered, That copy of this order shall be served 
upon each common carrier by railroad subject to the Interstate Com- 
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merce Act; and that notice of this order be given to the general public 
by depositing a copy thereof in the office of the Secretary of the Com- 
mission at Washington, D. C.”’ 


Service Order No. 71 


Service Order No. 71 was issued by the I. C. C. on March 6th, 
dealing with the movement of livestock. The order is quoted in full: 


‘* It appearing, That, due to the existing state of war, an emergency 
exists which, in the opinion of the Commission, requires immediate 
action to prevent shortage of railroad equipment and congestion of 
traffic ; and 

It further appearing, That certain provisions contained in car- 
riers’ tariffs in respect of the furnishing of cars for shipments of live- 
stock, in carload lots, result in wasteful car service in interstate and 
foreign commerce; and 

It also appearing, That such wasteful use of railroad equipment 
is detrimental to the public interest and the prosecution of the war: 

Therefore, in respect to the transportation of livestock in inter- 
state and foreign commerce as follows: 


Horses (Colts, Geldings, Mares or Stallions, including Ponies), 
Mules, Jacks and Jennies, Asses, Burros, or Donkeys 

Cattle (Bulls, Calves, Cows, Oxen or Steers) 

Swine (Boars, Pigs, Sows or Barrows) 

Sheep (Ewes, Lambs, Rams or Wethers) 

Goats (including Kids) 


It is ordered, 


1. That the operation of tariff provisions and car service rules 
under which carriers now furnish follow-lot or trailer cars be, and 
it is hereby, suspended. 

2. That the operation of tariff provisions and car service rules 
under which carriers furnish two or more single-deck cars for a double- 
deck car or cars ordered; two or more smaller cars for one or more 
larger car or cars ordered; and a larger car for a smaller car ordered, 
be, and it is hereby, suspended, to the extent that no carrier shall fur- 
nish single-deck cars in lieu of double-deck car or cars ordered, two or 
more smaller cars for a larger car or cars ordered, or a larger car for a 
smaller car ordered, except where such carrier is unable to furnish the 
ear or cars of the type or size ordered. 

3. That at any station or terminal served by more than one rail- 
road, or by a terminal or switching line, all livestock cars shall be avail- 
able without regard to the ownership as between carriers, so that where 
a livestock car of a specified type or size is ordered from one carrier and 
such carrier is unable to furnish a car of the type or size ordered, a 
greater number of cars may not be furnished by such carrier in lieu of 
the car or cars ordered, if a car or cars of the type or size ordered are 
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available on the tracks or in the storage yards of any other carrier at 
such station or terminal. 

4. That this order shall become effective April 1, 1942, and shall 
remain in force until further order of the Commission; that a copy 
thereof shall be served upon each common carrier by railroad subject 
to the Interstate Commerce Act; and that each of said railroads, on or 
before the effective date hereof, and upon not less than ten days’ notice 
to the Commission and to the public shall publish, file, and post a sup- 
plement to each of its tariffs affected hereby, substantially in the form 
authorized in Rule 9(k) of Tariff Circular No. 20, announcing the 
suspension of the operation of any of the provisions therein. 

5. That notice of this order be given to the general public by de- 
positing a copy thereof in the office of the Secretary of the Commis- 
sion at Washington, D. C.’’ 





Denver & Salt Lake Railway Company Control 


In Finance Docket 8070—Denver & Salt Lake Railway Company 
Control, the I. C. C. upon further hearing, has found : 

1. That statements made at the hearing and on brief and oral 
argument upon the application of the Denver & Rio Grande Western 
Railroad Company to acquire control of the Denver & Salt Lake Railway 
Company by purchase of capital stock and upon which the Commission 
relied in part in granting the application and imposing certain con- 
ditions were erroneous and misleading. 

2. That facts pertinent to a proper disposition of the application 
within the knowledge of the applicant’s responsible officers and known 
by them to be pertinent to a proper determination of the application 
were not disclosed. 

3. That no good purpose would be served by revoking and modi- 
fying the order, as amended, authorizing the acquisition by the appli- 
cant of control of the carrier. 

The proceeding has been discontinued. 





Reports of Persons Furnishing Cars or Protective Service 


Division 1 of the I. C. C. has made public an Order dated January 
19, 1942, directing that, beginning with the 3-months period ending 
March 31, 1942, and quarterly thereafter, all persons furnishing cars or 
protective service to or on behalf of any carrier by railroad or express 
company, file quarterly reports of the number of freight cars in 
service, in accordance with the form of report approved and made part 
of the Order. The quarterly report is required to be filed, in duplicate, 
with the Bureau of Statistics of the Commission, within 60 days after 
the close of the period to which it relates. 
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Director Eastman Advises Continuation of Normal Routing 


Shippers using the railroads were advised on March 6, to use normal 
channels in routing carload traffic, in order to avoid overburdening the 
most direct routes. 

In response to numerous inquiries from shippers regarding the 
routing of freight traffic, Joseph B. Eastman, Director of Defense Trans- 

rtation, issued the following statement : 

‘‘At the present time there is no need for imposing any general 
restrictions upon shippers in the routing of carload traffic, and there is 
no reason why shippers should not follow their usual practice in rout- 
ing such traffic; avoiding, of course, routes that are unduly circuitous 
or otherwise clearly wasteful. In times when expedition in traffic move- 
ment is a matter of particular concern, shippers naturally tend to con- 
centrate their traffic over the shortest and most geographically direct 
routes. Such a tendency is quite likely to overburden these direct 
routes, increasing the difficulties of speedy movement. On the other 
hand, continued use of normal routes will tend to prevent undue press- 
ure on the most direct routes, with the result that the general flow of 
traffic, instead of being retarded, in many cases actually will be 
accelerated.’’ 





ABANDONMENTS AUTHORIZED 


ATLANTIC COAST LINE RAILROAD COMPANy—Authorized by Division 4 of 
the I. C. C. to abandon a portion of a branch line of railroad in 
Orangeburg County, South Carolina, extending a distance of 3.3 
miles from Eutawville. 


MINE HILL & SCHUYLKILL HAVEN RAILROAD comPpaANy—Authorized by 
Division 4 of the I. C. C. to abandon certain branch lines and parts 
of branch lines of railroad in Schuylkill County, Pennsylvania. 
Abandonment of operation of this mileage by the Reading Company 
has also been authorized. 


OKLAHOMA CENTRAL RAILROAD COMPANY—Certificate issued permitting 
abandonment by the Oklahoma Central Railroad Company, and 
abandonment of operation by the Atchison, Topeka & Santa Fe 
Railway Company, of a line of railroad, approximately 41.21 miles 
in length, in McClain and Grady Counties, Oklahoma. 


SCHUYLKILL VALLEY NAVIGATION & RAILROAD COMPANY—Authorized by 
Division 4 of the I. C. C. to abandon the line of railroad known as 
the Brockville branch. Abandonment of operation of the property 

by the Reading Company has also been authorized. 
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FINANCING 


BOSTON & MAINE RAILROAD—F'inance Docket No. 12841—Upon applica- 
tion, report and certificate of July 19, 1940, conditionally approving 
a loan of not to exceed $40,750,000 to the Boston & Maine Railroad 
by the Reconstruction Finance Corporation, modified. Previous re- 
ports, 240 I. C. C. 499, 247 I. C. C. 661. 


CHESAPEAKE & OHIO RAILWAY COMPANY—Finance Docket No. 13605— 
Authority granted to assume obligation and liability in respect of 
not exceeding $5,150,000 of C. & O. Ry. equipment trust of 1942, 
134-percent serial equipment-trust certificates, to be issued by the 
Guaranty Trust Company of New York, as trustee, and sold at 
99.222 percent of par and accrued dividends in connection with the 
procurement of certain equipment. 


LIVE OAK, PERRY & GULF RAILROAD COMPANY—Authorized to issue 6,000 
shares of common capital stock with a par value of $40.00 a share in 
exchange, on a share for share basis, for an equal number of shares 
of outstanding capital stock with a par value of $100 a share. 


MINNEAPOLIS, NORTHFIELD & SOUTHERN RAILWAY—<Authorized to issue not 
exceeding $705,000 of common capital stock, to be distributed as a 
stock dividend. 


NEW YORK, NEW HAVEN & HARTFORD RAILROAD COMPANY—Authorized to 
assume obligation and liability in respect of not exceeding $2,940,000 
of 21% per. cent equipment-trust certificates, to be sold at 100.164 of 
par and accrued dividend. The proceeds are to be used for the 
acquisition of equipment. 


NORTHERN PACIFIC RAILWAY COMPANY—Finance Docket No. 13598— 
Authority granted to assume obligation and liability in respect of 
not exceeding $1,800,000 of Northern Pacific Railway equip- 
ment trust of 1942, 214-percent serial equipment-trust certificates, 
to be issued by the First Trust Company of Saint Paul State Bank, 
as trustee, and sold at 99.069 percent and accrued dividends in con- 
nection with the procurement of certain equipment. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 21 totaled 
774,595 cars. The increase above the corresponding week in 1941 was 
96,072 cars or 14.2 per cent, and above the same week in 1940 was 179,212 
ears or 30.1 per cent. 

Loading of revenue freight for the week of February 21 decreased 
8,104 cars or one per cent below the preceding week. 

Coal loading amounted to 158,665 cars, an increase of 3,947 cars 
above the preceding week, and an increase of 7,828 cars above the corre- 
sponding week in 1941. 
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Railway Operating Income In January 


Net railway operating income of Class I railroads for the month of 
January amounted to $68,966,384, an increase of 11.2 percent over 
January 1941 income of $62,017,440. The largest increase is noted for 
the Western District, where the increase amounted to 72.3 percent. 





Railway Operating Revenues 


Preliminary reports from 87 Class I railroads, representing 82.5 per 
cent of total operating revenues, show that those railroads, in January 
1942, had estimated operating revenues amounting to $391,933,512 as 
compared with $311,436,431 in January 1941, or an increase of 25.8 per 
cent. Freight revenues showed an. increase of 26.1 per cent and the pas- 
senger revenues an increase of 36.2 per cent. 





Railroad Equipment 


Class I railroads on February 1 had a total of 68,070 new freight 
ears on order, compared with 41,600 on the same date last year. This 
number of freight cars on order is higher than on any corresponding date 
on record, according to the Association of American Railroads. Included 
are 41,959 box cars, 21,260 coal, 1,274 refrigerator, 2,244 flat, 300 stock 
and 1,033 miscellaneous. On February 1 these railroads had on order 
543 new locomotives, of which 249 were steam and 294 electric and 
Diesel. 

In January, Class I railroads put in service 8,143 new freight cars 
and a total of 71 new locomotives, of which 26 were steam and 45 electric 
and Diesel. 





Railroad Employees 


Class I railroads at the middle of January, 1942, had 1,168,706 
employees, an increase of 14.79% over January 1941, but a decrease of 
1.34% under the previous month, December, 1941. 





New Equipment 


Announcements have been made of the following orders for new 
equipment: The Baltimore & Ohio Railroad is to expend $9,500,000, and 
among equipment to be purchased are 2000 freight cars, 1000 of which 
will be 50-ton steel hoppers, and 1000 fifty-ton steel box cars, and eight 
Diesel electric locomotives. The New Haven has five new electric freight 
locomotives weighing 250 tons each scheduled for 1943 delivery. The 
Atchison will purchase about $10,000,000 worth of new equipment. It 
will buy ten 5400 horsepower Diesel electric freight locomotives and 20 
steam locomotives. 





a eh ee OE YR st a NE TT SO 


ee 


Ona Annet oreme 



















































































I. C. C. PRACTITIONERS’ JOURNAL 





Shipments of Railroad Locomotives 


Shipments of railroad locomotives in December 1941 totaled 96, as 
compared with 89 for the preceding month and 70 for December, 1940. 
Of this number 22 were steam locomotives, 68 Diesel electric, 1 straight 
electric, and 5 classified as ‘‘other’’. Unfilled orders at the end of 
December, 1941, totaled 1,213 units, of which 526 were steam, 585 Diesel 
electric, 51 straight electric, and 51 ‘‘other’’. 

Total shipments during the year of 1941 were 970 units, of which 
182 were steam locomotives, 713 Diesel electric, 18 straight electric, and 
57 ‘‘other’’. In 1940 there were shipped 587 locomotives, of which 151 
were steam, 415 Diesel electric, and 21 ‘‘other’’. 





Ordnance Freight 


Railroad shipments of Ordnance Department items increased 
1000% between October 1, 1941, and January 15, 1942, according to an- 
nouncement of the War Department. Ordnance Department officials 
estimate that by the end of this year at least 2000 freight cars will be 
needed for ordnance shipments each day. 





Vigilance Committees Help Keep Freight Cars Moving 


In more than 300 communities throughout the United States, ship- 
pers have organized themselves into ‘‘vigilance committees’’ to help see 
that railroad freight cars are kept moving in their essential business of 
transportation, Alvin W. Vogtle, of Birmingham, Alabama, President of 
the National Association of Shippers Advisory Boards, has announced. 
Other committees are being formed daily, he added. 

Organized under the leadership of the 13 regional Shippers Advis- 
ory Boards which cover the entire country, the committees keep close 
watch on the use made of freight cars by shippers in their communities 
to insure that they shall be promptly loaded and unloaded so that they 
will be available for further service. 

‘‘The shippers of the country are in agreement with the Office of 
Defense Transportation that transportation is basic and not secondary 
in the war effort,’’ Mr. Vogtle said. ‘‘They agree that there should be 
every possible conservation of critical materials, such as rubber and steel, 
through the maximum possible efficiency in the use of transportation. 
That’s why they are organizing these committees to work locally and co- 
operatively for such efficiency in car handling. 

‘‘The formation of these ‘car efficiency’ or ‘vigilance’ committees is 
the latest phase of organized cooperation of shippers and receivers of 
freight in keeping the railroad freight car supply fluid and available 
for maximum use. In 1941, the railroads were able to handle the largest 
movement of freight in history with 600,000 fewer freight cars than were 
in service in 1929, the next largest year recorded. Organized cooperation 
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and assistance of the shippers of freight was a major contributing cause 
to the 1941 record. The extension of this cooperation through the work 
of the ‘vigilance committees’ is counted upon to help make an even better 
record in 1942 as part of America’s war effort.’’ 

In the Midwest district centering around Chicago, 55 ‘‘vigilance 
committees’’ are already functioning, with at least 45 others now being 
organized. From this center, the movement has spread over the entire 
United States, with more than 250 committees already at work in the rest 
of the country and others being organized daily. 

The Association of American Railroads, through its Car Service 
Division, is arranging to have furnished to the committees a weekly 
record of cars held under load more than 48 hours in their communities. 
With such information, the committees will be in position to deal with 
those who fail to release cars promptly. 

The committees are giving attention also to the complete unloading 
of cars before their return to the railroads for use by other shippers. 
If debris is left in a car after it is unloaded, the car must be switched to 
a cleanout track, resulting in the loss of the use of the car for not less 
than one day in each case. The practice of some shippers’ failing to 
unload cars completely causes the loss of several million car-days in the 
course of a year. 





Trans-America Pipeline 


The Board of Examiners appointed by Defense Transportation 
Director Eastman to determine whether the proposed pipe line of the 
Trans-America Pipe Line Corporation is needed in the interest of 
national defense, held hearings on February 19. At that time, Vincent 
C. Shinkle, of New York, a consulting engineer testifying in behalf of 
Trans-America, said that the construction of the 1,050-mile crude pe- 
troleum pipe line from Wichita County, Texas to Savannah, Georgia, 
would relieve 12 to 14 tankers now plying dangerous Atlantic coastal 
waters. He estimated that the pipe line would require 85,000 tons of 
steel, could be completed in 90 to 100 days after materials were delivered, 
and would cost approximately $23,422,439. This cost would include 
pumping stations and underground storage terminal on the outskirts of 
Savannah and other appurtenances. He said the line could move 70,000 
barrels daily. Petitioners were given ten days in which to file briefs, and 
five additional days were allowed for filing of reply briefs. 





Tennessee Valley Pipe Line Application 


The Tennessee Gas and Transmission Company of Chattanooga, 
Tenn., has filed an application for a certificate of public convenience and 
necessity to construct and operate a natural gas pipe line from south- 
western Louisiana natural gas fields to Nashville, Chattanooga, Knox- 
ville and other Tennessee cities, and to deliver gas to existing pipe line 
companies for transmission to Ohio and Pennsylvania. 
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Wisconsin Gas Pipe Line Application 


The Federal Power Commission has announced the receipt of an 
application by the Natural Gas Pipe Line Company of America for a 
certificate of convenience and necessity for the construction of additions 
to and extensions of its existing pipe line system in southern and eastern 
Wisconsin. 





Release of Tank Vehicles 


The War Production Board has directed manufacturers to release 
all tank vehicles built to transport petroleum products. The action, 
recommended by the Office of Defense Transportation, will release trucks, 
tractors, bodies or trailers designed for hauling petroleum products 
which were frozen in the hands of manufacturers with other motor 
vehicles. 





Petroleum Shipments to the East Coast 


The Federal Petroleum Coordinator has announced that the tank 
car movement of oil into Eastern States reached the unprecedented aver- 
age of 326,636 barrels daily during the week ended February 21, 1942. 
The preceding week, which was the previous high mark, had 256,725 
barrels as a daily average. 





Petroleum Coordinator Praises Railroads 


The performance of the railroads in moving large volumes of oil to 
the Atlantic Seaboard was praised by Federal Petroleum Coordinator 
Ickes before the Cole subcommittee of the House Interstate and Foreign 
Commerce Committee on February 17. 

‘The railroads’’ Mr. Ickes said, ‘‘are doing an excellent job in 
moving a large volume of oil. Mr. Pelley, President of the Association 
of American Railroads, is working closely with the Office of the Petro- 
leum Coordinator and I, for one, am very happy about the results that 
have been achieved. We have urged the oil companies to use tank cars. 
They are using tank cars, and they will continue to use them to the 
absolute limit.’’ 

Mr. Ickes said that early in January, Deputy Petroleum Coordinator 
Davies asked the eastern and western oil companies which have tank car 
facilities to make use of them to the fullest extent possible. By the week 
ended January 31, he said, shipments reached 164,700 barrels daily. 

‘*During the following week’’ he continued, ‘‘the oil companies and 
the railroads set up a record which, I am frank to say, I had doubted was 
possible. They moved the amazing total of 223,000 barrels a day into the 
seventeen Eastern States—an increase of 279 percent in four weeks. 
This great increase is not so much due to the number of tank cars that are 
being used as to the greater efficiency of their handling, both by the oil 
companies and by the railroads. Long hauls have taken the place of 
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short ones ; loading and unloading time have been reduced ; running time 
has been greatly speeded up. 

‘*Gentlemen, I want to take this opportunity to say that I believe 
that this performance warrants our highest praise, our genuine appre- 
ciation. Credit is due, not only to the oil industry, but to the railroad 
companies. Both of them are leading the way for some of our other 
industries in our war effort.’’ 





Mineral Rights on Railroads’ Rights-Of-Way 


The Supreme Court has ruled oil and other mineral deposits under- 
lying rights-of-way granted to railroads by the Government under the 
Act of March 3, 1875, did not pass to those railroads when they utilized 
the grants. The 1875 law gave railroads a strip of land 100 feet wide 
on each side of their tracks plus land for buildings and shops, and right 
to use ‘‘material, earth, stone and timber’’ needed for construction. 

It is to be distinguished from grants of millions of acres made to 
some Western railroads prior to 1875. 





Arizona Train Limit Law Held Invalid 


The Arizona Train Limit Law was declared unconstitutional insofar 
as it applies to interstate commerce in a decision rendered by Judge Levi 
S. Udall of the Superior Court of the State of Arizona. Under this law, 
freight trains were limited to 70 cars and passenger trains to 14 cars. 
Among other things, the Court held that the law is an undue interference 
with the movement of interstate traffic and instead of providing for in- 
creased safety, brings about a greater number of accidents. 





Pullman Trial Postponed 


The trial of Pullman, Inc., and subsidiaries, on anti-trust charges 
brought by the Federal government, was postponed by the U. 8. District 
Court for the Eastern District of Pennsylvania on February 17. Defense 
attorneys contended officials of the Company are so busy working on war 
orders that they are unable to prepare their defense. The trial started 
last November and was scheduled to be resumed on March 2. The present 
postponement: is until June 1, 1942. 





Expedition of Anti-Trust and Railroad Cases 


The Senate Judiciary Committee on March 2nd unanimously ap- 
proved the measure authorizing the Attorney General to provide special 
three-man courts to hear litigation brought by the Federal government 
involving violations of anti-trust and railroad statutes. The measure, 
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which has already been passed by the House, permits the Attorney 
General to certify cases deemed of general public importance and order 
appointment of a Federal Circuit Court Judge and two District Court 
Judges. 





Repeal of Land Grant Rate Statutes 


The House Committee on Interstate and Foreign Commerce com- 
pleted hearings on H. R. 6156, the land grant rate repeal bill, on 
February 20. The bill was supported by Director Eastman of the Office 
of Defense Transportation ; Interstate Commerce Commissioner Mahaftie; 
Vice President R. V. Fletcher and General Solicitor J. M. Souby of the 
Association of American Railroads; J. M. Hood, President of The Ameri- 
ean Short Line Railroad Association; C. J. Goodyear of Philadelphia, 
Chairman of the Atlantic States Shippers Advisory Board; Charles R. 
Seal, Chairman of the Legislative Committee, National Industrial Traffic 
League; Colonel A. B. Barber, representing the United States Chamber 
of Commerce; Carl T. Jackson, Assistant General Manager, American 
Trucking Associations; John T. Corbett, National Legislative Represen- 
tative, Brotherhood of Locomotive Engineers; Representative Cannon of 
Missouri and G. Lloyd Wilson, who is connected with Mr. Eastman’s 
staff, but who appeared also as a representative of the Office of Price 
Administration. 

Lieutenant Colonel E. C. R. Lasher, Office of the Quartermaster 
General, War Department, opposed the bill in behalf of the War Depart- 
ment because of the increased cost that would result from repeal of the 
land grant provisions. He estimated that the reduction in freight rates 
on war material now being moved results in a saving of from 10 to 17 
per cent in the Army’s total bill for transportation. 

T. C. Elliot, an employee of the General Accounting Office and H. 
W. McGinnis, clerk in the Office of Finance Officer of the Army, ap- 
peared in opposition to the bill. 





WAGE AND HOUR ADMINISTRATOR 


President Roosevelt sent to the Senate on February 26 the nomina- 
tion of L. Metcalfe Walling to be Administrator of the Wage and Hour 
Division, Department of Labor, to succeed General Philip B. Fleming, 
who was recently appointed Federal Works Administrator. The ap- 
pointee was formerly Director of the Department of Labor of Rhode 
Island, and has for some time been in the Public Contracts Section of 
the U. S. Department of Labor. 
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Railroad Retirement Act and Related Activities 


Railroad Retirement Board Recommendations 


Credit for current military service toward annuities under the Rail- 
road Retirement Act and toward unemployment benefits under the 
Railroad Unemployment Insurance Act is recommended by the Railroad 
Retirement Board in its annual report recently published. Credit for 
military service in a war period before January 1, 1937, is now creditable 
under the Retirement Act for eligible employees. The report also dis- 
closes that changes in the administration of the railroad retirement sys- 
tem and liberalization of its provisions are being considered. 

In cooperation with the railroads and railway labor organizations, 
the Board is making an intensive study of the problem of permanent and 
total disability. 

Also under way is an inquiry into the problem of providing pro- 
tection for the survivors of annuitants, and of employees who die before 
reaching retirement age or without applying for an annuity. 

Higher income, smaller obligations, and a larger increase in the 
retirement reserves than had been actuarially forcast marked the opera- 
tions of the railroad retirement system in the fiscal year 1941, the Board 
states. Further and greater improvement in the fiscal year 1942 is 
predicted. 

Although obligations for benefit payments paid or payable during 
the fiscal year are estimated at $121,164,000, or 8.5 percent higher than 
for 1940, the amount of tax collections in the fiscal year amounted to 
$136,942,000, or 13.2 percent higher than in the previous year. The 
number of new annuities beginning in the fiscal year 1941 is estimated 
at 19,070, 10.9 percent fewer than in 1940. 

Unemployment insurance benefits in the fiscal year amounted to 
nearly $17,700,000, the Board reports. This was paid to 161,925 em- 
ployees on almost a million unemployment insurance benefit certifica- 
tions. Unemployment registered under the Act in 1941 was mainly 
seasonal in character. The largest proportion of claims originated with 
maintenance-of-way laborers and the largest share of benefits was paid 
to them. 

The balance in the railroad unemployment insurance account as of 
June 30, 1941, was almost $190,000,000. 





N. R. A. B. Funds 


The House and the Senate recently passed H.R. 6548, the First 
Deficiency Appropriation Bill, Fiscal Year 1942, which contains an 
appropriation of $22,500 for the National Railroad Adjustment Board. 
The bill has been sent to the President for his action. 
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Railroad Retirement Board Operations in January 


More than half a billion dollers had been paid out under the retire- 
ment act by the end of January. Benefits certified to the Treasury in 
that month amounted to $10,487,415, bringing to $503,719,306 the total 
certified since the beginning of operations. Through January the Board 
had certified 155,062 employee annuities, 48,548 pensions to former car- 
rier pensioners, 3,184 survivor annuities, 6,140 death benefit annuities, 
and 50,021 lump-sum death benefits. 

A total of 1,418 applications for employee annuities was received in 
Washington in January, a slight increase over December. During the 
month 1,142 new employee annuities were certified compared with 1,607 
in December. This was the smallest number of new certifications since 
July 1937. The decline reflects in part administrative difficulties arising 
out of the initiation of plans for moving the Board out of Washington. 

At the end of January, 123,748 employee annuities were in force 
with a monthly amount payable of $8,148,162; the average payment was 
$65.84. 

Pensions in force at the end of January totaled 29,083 with a total 
monthly amount of $1,715,429; the average payment was $58.98. 

Assets of the railroad retirement account at the end of January 
consisted of $111,500,000 in Treasury notes and $1,711,090 in cash. 

Unemployment insurance claims receipts in January apparently 
reached and passed the peak for the current benefit year. From 16,100 
in the last week of December, claims increased to nearly 20,900 in the 
middle of January and declined to a weekly level of 18,500 in the second 
half of the month. The increase probably reflects further seasonal 
reduction in maintenance of way employment. The present indications 
are that the decrease will tend to continue until the end of June. 

Total benefits certified in January amounted to $1,303,382 of which 
$1,301,533 applied to certifications for the current benefit year. The 
average benefit on claims with a maximum of 10 compensable days was 
$20.45. 

Employment service operations declined in January from the high 
December level. Placements averaged only 620 a week compared with 
1,260 in December. The jobs filled were mainly in occupations of rela- 
tively low skill, such as snow shovelers, laborers, and freight handlers. 
Indicative of local shortages, perhaps, was the placement of some 220 
people in the junior train and engine occupations, mostly switchmen and 
brakemen and of more than 100 mechanics and helpers in railroad jobs 
and outside the railroad industry. 

Notifications were received during the month of 4,533 openings, of 
which 2,514 were with railroad employers. Because qualified personnel 
could not be located, 3,950 previously reported openings were cancelled. 
More than 4,200 workers were referred to available vacancies and 2,474 
were placed. 
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National Railroad Adjustment Board Cases 


The First Division of the N. R. A. B. had 5,909 cases awaiting de- 
cision on February 14, 1942. The Board had heard 413 of these cases, 
of which 129 remained deadlocked. 





National Mediation Board Appointment 


The nomination of George A. Cook to succeed himself as a member 
of the National Mediation Board was confirmed by the Senate on Jan- 
uary 28. His term will expire on February 1, 1945. 





Beyer Granted Leave by Mediation Board 


The National Mediation Board has announced that Otto 8. Beyer, 
a member of the Board, has been granted indefinite leave of absence to 
accept full time service as Director of the Division of Transport Per- 
sonnel, in the Office of Defense Transportation. 





Train Dispatchers Wage Increase 


No action has been taken by the National Mediation Board on the 
request of the American Train Dispatchers Association for a national 
conference to discuss demands for a six-hour day and increased wages. 
The Board has previously ruled that it has no power to require national 
handling of labor cases but it is understood that certain informal dis- 
eussions have been held between the dispatchers and the railroads. 





WHEAT LOANS 


The Department of Agriculture has reported that through January 
24, 1942 Commodity Credit Corporation made 510,478 loans on 353,150,- 
760 bushels of 1941 wheat in the amount of $346,929,044. The wheat 
under loan includes 116,360,948 bushels stored on farms and 236,789,812 
bushels stored in public warehouses. Loans to the same date last year 
had been made on 277,961,302 bushels. 








Bituminous Coal Act of 1937 and Related Activities 


Bituminous Coal Production Costs 


The Acting Director of the Bituminous Coal Division of the Depart- 
ment of Interior has issued his final order in General Docket 21, the 
proceeding for the redetermination of costs of production of the bitum- 
inous coal industry. The Acting Director has found that the weighted 
average production costs for the country as a whole are $2.1947 per ton, 
or an increase of approximately 101% cents over the cost figure found 
in General Docket 15, in which the determination was made that served 
as the basis for the establishment of minimum prices. 





Bituminous Coal Production 


The Acting Director of Solid Fuels Coordination has estimated bi- 
tuminous coal production for January 1942 to be 48,540,000 tons, an 
increase of more than 10 per cent over the 44,070,000 tons produced 
during the first month of 1941. 

The estimated production of Pennsylvania anthracite for the first 
month of 1942 showed a reduction of 445,000 tons under that for the 
same period of 1941. The January 1942 production was estimated at 
4,532,000 tons, as compared with 4,977,000 tons for January 1941. 

The Acting Director stated that it now appears that the nation will 
require approximately 550,000,000 tons of bituminous coal in 1942. This 
would be approximately 10 per cent more than the 1941 production. 





Storage of Bituminous Coal Urged 


Coal consumers should store reserve supplies now while transporta- 
tion facilities are available if they hope to prolong or avoid possible 
allocation of coal by the United States Government, Acting Director 
of Solid Fuels Coordination Howard A. Gray has warned. Gray said 
production levels still are not high enough to get full benefits from 
present surplus mine and transportation facilities. Bituminous output 
during the week ended February 14 was 11,000,000 tons, only slightly 
more than the corresponding period last year. Pennsylvania anthracite 
production has started to decline, dropping from 1,168,000 tons during 
the week ended February 14 to 1,159,000 during the week ended Feb- 
ruary 21. 
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Industry Agency Proposed For Tidewater Coal 


A meeting was held recently of the Hampton Roads Coal Emergency 
Committee, the apparent outgrowth of which will be establishment of an 
Industry Agency to expedite the movement of tidewater coal shipments 
to New England and other Eastern Seaboard states. Acting Director 
of Solid Fuels Coordination, Howard A. Gray, announces in release 
dated Feb. 20 that he has been so advised by Secretary John A. Luse of 
the Hampton Roads Committee. The announcement states that the 
Emergency Committee, representing tidewater producers and trans- 
porters, will take immediate steps to set up the new agency, which would 
be operated by the Industry Committee and is expected to be patterned 
generally along the lines of the Ore and Coal Exchange, Cleveland, 
Ohio, which handles similar problems relating to Great Lakes coal move- 
ments. Headquarters of the new agency will be at Norfolk, Virginia. 

Shippers of coal through northern ports are likewise working with 
railroad representatives towards creating the necessary machinery to 
avoid delays to coal moving through northern ports. 





Explosives Must Be Licensed 


Under the authority of the Federal Explosives Act, and the regula- 
tions issued thereunder by the Bureau of Mines, which is the admin- 
istrative body, any person or company purchasing, possessing, selling or 
using explosives or ingredients thereof must be licensed by March 17 
(extended from March 1). Manufacturers’, vendors’, purchasers’, fore- 
men’s, and inventors’ licenses are provided and the regulations make 
mandatory the keeping of detailed records. Applications for purchas- 
ers’, vendors’, and foremen’s licenses must be made to licensing agents 
who, in most instances, are county clerks. Regulations on storage and 
use will be published shortly and must be posted. 

The Explosives Control Division has been organized in the Health 
and Safety Branch of the Bureau of Mines. 





Ickes Asks Again For Eastern Oil Line—Also Says Heavy Oil 
Users Must Convert to Coal 


Petroleum Coordinator Ickes made a strong plea for construction of 
a 24-inch petroleum pipe line from Texas to Philadelphia and New York 
in testifying Tuesday, Feb. 17, before the House Committee on Inter- 
state and Foreign Commerce. Mr. Ickes also advocated that in keeping 
with petroleum conservation along the Eastern Seaboard every manu- 
facturing plant that now burns heavy fuel oil, which can convert to the 
use of coal, do so at the earliest possible moment, and stated that ‘‘orders 
to this effect are now being drafted.’’ The Coordinator referred to the 
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previous refusal of SPAB to grant priority for steel for constructing the 
Texas-New York petroleum pipe line, and added ‘‘I propose to ask the 
War Production Board to reconsider our application for priorities for 
the necessary steel and equipment for a 24-inch pipe line from Texas to 
New York.’’ Mr. Ickes pointed cut that inventories of crude oil, gaso- 
line, light heating oil and heavy fuel oil are today 5,705,000 barrels below 
the level of last year, and cited the disastrous effects upon these inven- 
tories of the sinking of tankers by enemy submarines on the Atlantic 
Seaboard. He paid high tribute to the accomplishment of the railroads 
and oil companies in moving oil to the East Coast by tank car, but added 
that ‘‘they cannot do all of the job that would normally be done by 
tankers.’’ 

In advocacy of construction of the pipe line, Mr. Ickes said: ‘‘We 
are now compelled to admit: ‘Surplus doesn’t live here any more.’ As 
I mentioned earlier, our deliveries have been falling at a rate of about 
300,000 barrels a day. May I point out that this is less than the planned 
capacity of the 24-inch crude oil pipe line from Texas to New York, 
which the oil companies were ready to build last Summer, and which 
this office strongly supported? May I also point out that later plans 
provided for additional pumping stations, which would have boosted 
the capacity to 350,000 barrels a day? That is equal to the capacity of 
70 average tankers operating between the Gulf and the East Coast. 
When the railroads expand the good job that they are doing now and 
are moving 300,000 or more barrels of oil daily to the East Coast, they 
then will be approaching the capacity of the proposed pipe line. Even 
then, we shall be approximately 300,000 barrels a day short of the 
amount that should be coming in. In other words, right now we need 
both the railroad tank car movement and the pipe line.”’ 





ALLOCATION OF FUNDS FOR WAR INDUSTRIES 


The following statement was released on March 9th by the War 
Production Board : 


The estimated cost of war industrial plant expansions approved 
through December 31, 1941, totaled $7,366,000,000, the Statistics Divi- 
sion of the War Production Board announced today. 

Commitments of public funds, including those of foreign govern- 
ments financing factories in the United States, amounted to $6,040,- 
000,000, or 82 per cent of the total estimated cost. Of this, commit- 
ments by the United States government totaled $5,885,000,000, and 
those of foreign governments amounted to $155,000,000. The esti- 
mated cost of private expansions, as represented by Necessity Certifi- 
cates approved, was $1,326,000,000. 
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Plant expansions estimated to cost approximately $991,000,000 
were approved during December. Of this amount, the United States 
government made commitments totaling $818,000, ‘000, while private 
financing, as measured by Necessity Certificates approved, amounted to 
approximately $173,000,000. 

The following table presents in detail the estimated cost of war 
industrial expansions by type of product and by sources of funds: 


WAR INDUSTRIAL FACILITIES 


Value of Industrial Facilities Financed With Public and Private Funds — By Type of 
Product and Source of Funds — Through December 31, 1941 


(Thousands of Dollars) 











Type of Product 1 Total Public 2 Private 8 
Estimated Estimated Estimated 
Cost Cost Cost 


SPREE cs a Nise Weie Sew wes Ob ee bse 6 $7,365,971 $6,039,887 $1,326,084 
Aircraft, Aircraft Engines, Parts and 

Accessories 960,264 106,357 
Ships, Construction and Repairing .... 826,472 32,046 
Combat and Motorized Vehicles 148,422 26,661 
Guns. . 378,597 35,641 
Ammunition, Shells, Bombs, etc. 458,074 411,284 46,790 
Explosives, Ammunition Assembling 

and Loading (Excl. Small Arms Am- 

munition) .. 1,627,561 1,622,670 4,881 
Iron and Steel Products 855,718 658,157 197,561 
Non-Ferrous Metals and their Products 676,247 478,641 197,606 
Machine Tools and Other Metal Working 

Equipment. . 95,127 31,355 63,772 
Machinery, Electrical Equipment and 

Appliances 316,993 202,857 114,136 
Chemicals 303,876 189,438 114,438 
Petroleum and Coal Products 63,149 36,792 26,357 
Miscellaneous Manufacturing 132,703 57,296 75,407 
Non-Manufacturing 322,083 37,642 284,441 


1 Classification revised and, therefore, not comparable with prior reports. 

2 Includes facilities estimated to cost more than $25,000 which are direct 
obligations of the War and Navy Departments (including financing through 
Government Supply and Emergency Plant Facility contracts), Maritime Com- 
mission, Defense Plant Corporation, British Government, and loans of the 
Reconstruction Finance Corporation. 

3 As reflected by Necessity Certificates approved. Excludes Pilot and 
Mechanic Training. 

















Motor Transportation 
By J. Nuvian Beau, Editor 


INTERSTATE COMMERCE COMMISSION: 


Item No. 


Motor Carriers Petition for Review by Entire Commission of “Minimum 
SIN oc ee altace cc tecaacstacdacresstachovsincs eee! doslonsczecoeaeds sche 
Long-and-Short Haul Principles—Motor Carriers ............::c.:ccccsss:ssssssvwseeseeeeen 
Joint Rate Exceeding Aggregate of Intermediates held Unlawful .................... 
Commission Orders Continuous Service Despite Threat of Strike ................ 
~—— 2 Announces Principles Governing Minimum Contract Carrier 
a 

I. C, C. Approves Transfer of Exempt Operation After Proof of Conven- 
NER a POEL OTE AE Sh ote el oa 

I. C. C. Authorizes Reduction in Interstate Rail Rates to Meet Intrastate 
Rates “As a Business Proposition”? o............cccccccccccccssccsessssesseesecsecssesvececsesseeveee. 
Holder . —— State Certificate Permitted to Lease Interstate Operat- 
Ea eae ee eee Sea 
Power of Commission to Restrict Contract Carrier Permits 
I. C. C. Refuses to Grant Rights for Back Haul for Profit ..0.0.000.00.00.000cc0. 
Additional Commodities Exempted from Cargo Security Requirements 
Official Records of Passenger Brokers—Ex Parte MC-36 


COURTS: 


Principles Affecting Irregular Route Operations—U. S. Supreme Court 
UMNO GUNG PRCT FAME CROCS) anna nce. nenceccescensccccssssscceneapscesosonsssescvene 
Supreme Court Holds Anti-Racketeering Act Does Not Apply to Certain 
Activities of Labor Unions 


MISCELLANEOUS: 


40-Cent Minimum Wage Set for Property Motor Carriers 
Kentucky to Allow Gross Loads of 28,000 Poumds .o............c.ccccccscccsessesssessvessee 
ee ee ene, ETT ae eee ’ 
a A ccc anveanorsosovscidalbbacsbacnédiasalsladioth WlevasssceisebSbadssaste: 
Truck Sales and Deliveries 2000.00.00... 0..0..0.cceccccccceceeeees 
Revenues and Expenses of Motor Carriers .200000.00.0..0.000ccccce.. 
Motor Carrier Revenues and Passengers .o.................ccccccccccccocsesescavsvesesvevescseeveesveve 
Reinstatement of Intoxicated Employees Denied ..00.00.0.00.0000000000...... 











1. Motor Carriers Petition For Review by Entire Commission of 
“Minimum Weight’ Decisions 


Some of the Divisions of the Commission have shown a tendency, in 
connection with motor carrier rates, to restrict minimum weights, in 
some way, to assumed vehicle capacities. This has led to much confusion 
because there are no standards for vehicle capacities by states, regions 
or in particular operations. Vehicle capacities are influenced by in- 
numerable conflicting state size, weight and tax laws, as well as a pre- 
vailing custom of using straight trucks for short hauls and tractor 
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semi-trailers for long hauls, and further, by the use of full trailers in 
certain regions where they are permitted. 

The trucking industry takes the position that no one has or can 
be hurt by establishing like minimums for competing transportation 
agencies. And, on the other hand, a theoretical restriction would be 
impossible of application as a practical matter and would result in in- 
numerable instances of discriminations and prejudices between persons 
and places. 

Heretofore the Commission has dealt with the subject on the basis 
of individual cases involving particular commodities and limited terri- 
tory which did not present to the Commission the proper background 
for determination of this important question. In no ease did a Division 
of the Commission have before it a comprehensive survey and analysis of 
the various conflicting size, weight and tax laws which would show the 
relationship and effect of such laws on any plan looking toward using 
a non-existent but arbitrarily assumed truck capacity as a basis for 
tariff rates. 

In view of these facts, the trucking industry, through the American 
Trucking Associations, Inc., and various rate bureaus, has filed a petition 
with the entire Commission asking for a re-examination of the question 
in a broad proceeding in which all of the facts might be presented and 
considered from a national standpoint. 





2. Long-and-Short Haul Principles—Motor Carriers 


Hausman Steel Company v. Seaboard Freight Lines, Inc., et al., 
MC-C-63 (Division 5, 1/29/42). In this case the Commission found 
that the assailed motor carrier rate was inapplicable and that the ap- 
plicable rate was unreasonable because it exceeded the applicable rate 
over a longer distance on the same route; a claim of misrouting was 
dismissed. 

In deciding the case, the Commission made some interesting com- 
ments to the following effect: 

(1) Reparations do not apply to motor carriers. 

(2) Through routes and joint rates between motor carriers are 
permissive and any such carrier may refuse to receive and transport 
shipments destined to points beyond its line in instances where it has 
established no joint rates applicable to such shipments or maintained no 
through routes to the destination thereof in conjunction with other 
carriers. 

(3) A earrier is bound to inform the shipper of the absence of 
through route or joint rate arrangements when shipments are tendered 
to points beyond its lines. 

(4) Where joint rates or through rates are maintained, it is the 
duty of the initial carrier, where it has a choice of routes available, 
ordinarily to forward a shipment over the lowest rated route. 
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(5) The Commission has no jurisdiction to determine misrouting 
by motor carriers except where carriers themselves have agreed or hold 
themselves out to serve certain routes. 

(6) A higher rate over a shorter distance on the same route is prima 


facie unreasonable. 





3. Joint Rate Exceeding Aggregate of Intermediates Held Unlawful 


Kingan and Company v. Olson Transportation Company et al., No. 
MC-C-49 (Division 5, 1/29/42). In this case the Division found legally 
applicable, rates collected on certain shipments of cheese from Green 
Bay, Wisconsin to Indianapolis, Indiana, but declared same to have 
been unreasonable since ‘‘in most instances (they) exceeded the con- 
temporaneous aggregate of intermediate rates to and beyond Chicago 
over the same route.’’ 

The rates assailed were not in effect, nor were any shipments of 
cheese moving over the routes involved, at the time of the hearing. The 
Commission pointed out that this fact was not fatal to its consideration 
of the case since it was not awarding reparation but was merely making 
a factual determination, citing W. A. Barrows Porcelain Enamel Co. 
v. Cushman M. Delivery, 11 M. C. C. 365. 

Citing several cases involving the same problem in connection with 
railroads the Division said : 

‘In the absence of appropriate tariff provisions to the contrary, a 
specific joint rate between two points is the only legal rate on the par- 
ticular commodity over authorized routes between those points, even 
though some combination of intermediate rates may produce lower 
charges. *.* * But prior to the enactment of that provision in 1910 
(Mann-Elkins Act), the Commission held that the burden of proof was 
upon rail carriers to defend the reasonableness of a joint through rate 
that exceeded the aggregate of intermediate rates between the same 
points over the particular route. See Patterson v. L. & N. Railroad, 269 
U. 8. 1. The same principles that governed rail rates under such cir- 
cumstance prior to the 1910 amendment are applicable to similar condi- 
tions involving motor carrier rates. Therefore, the assailed joint rates 
are presumed to have been unreasonable to the extent that they exceeded 
the corresponding aggregate of intermediate rates. Defendants sub- 
mitted no evidence to rebut this presumption.”’ 





4. Commission Orders Continuous Service Despite Threat of Strike 


The Commission has held unlawful the action of a group of motor 
common carriers employing union labor in refusing to interchange 
freight with non-union carriers solely because the unions threaten to 
call a strike if such interchange were made. 
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In reaching this conclusion the I. C. C. recognized that the Motor 
Carrier Act does not require the establishment of through routes and 
joint rates but pointed out that in this case the carriers had held them- 
selves out to perform the service by publishing applicable tariffs and 
that therefore ‘‘the defendants cannot escape their common carrier 
obligations by asserting that the violations complained of are caused by 
their employees. 

In reaching its conclusion a number overruled a condition of the 
International Brotherhood of Teamsters that the basis of the complaint 
was a labor dispute and that therefore the Commission had no juris- 
diction. 

Commissioner Patterson dissented with Commissioner Alldredge. 
His position was that the duty of a common carrier to accept and trans- 
port all shipments tendered is not absolute and that the law recognizes 
temporary disabilities of the carrier may justify interruptions of service. 
(Planters Nut and Chocolate Co. et al. v. American Transfer Co., et al., 
No. MC-C-223 1/21/42). 





5. Division 2 Announces Principles Governing Minimum 
Contract Carrier Rates 


Petroleum Products-Wyoming Points to Missoula, Montana, I. & 8. 
Docket No. M-1404. In this proceeding the initial rate schedule of 
George Taber of Bozeman, Mont., was under investigation. Two con- 
flicting rate schedules covering the same shipments were involved. 

In deciding the case the Division reached these conclusions : 


‘*1. That there is no burden of proof under the Interstate Commerce 
Act upon a motor contract carrier to justify initial minimum 
rates. 

‘*2. That there can be only one legal minimum rate or charge of a 
motor contract carrier in effect on the same traffic moving be- 
tween the same points at any given time. 

‘*3. That where conflicting minimum rates have been filed with the 
Commission at different times by the same motor contract car- 
rier, the rates in the latest published schedule are the legal 
rates.’’ 





6. I. C. C. Approves Transfer of Exempt Operation After Proof of 
Convenience and Necessity 


James H. Adkins, Sr., et al—Purchase—Hubert C. Elliott and Earl 
Ollis, MC-F-1476 (Division 4, 1/31/42). In this case the Commission 
permitted a carrier operating in more than one state to acquire the 
operating rights of a carrier operating in interstate commerce solely 
within a single state under the second proviso of Section 206(a) of the 
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Interstate Commerce Act. However, before approving the transfer, an 
additional hearing was held at which the parties were required to prove 
convenience and necessity and show that the transaction would be con- 
sistent with the public interest. 

Thus, the decision apparently does not change the position of the 
Commission taken in the Baggett case (8 I. C. C. P. Journal 909) that 
the right to operate under Section 206(a) is lost when such operations 
are merged with operations in more than one state, since in the Adkins 


ease new proof of public convenience and necessity and public interest 
was required. 





7. 1. C. C. Authorizes Reduction In Interstate Rail Rates to Meet 
Intrastate Rates “As a Business Proposition” 


In a 7-to-3 decision, the Commission recently dismissed a complaint 
by a motor carrier that intrastate rail rates on gasoline traffic in Oregon 
discriminated against interstate rates on the same traffic because they 
failed to meet the minimum interstate rates fixed by the Commission on 
petroleum for Washington, Oregon, Idaho and Montana in the Scandrett 
ease (8 I. C. C. P. Journal 557 and 646). At the same time, the Com- 
mission approved reduction in the interstate rate to equal the intrastate 
rates. 

In dismissing the motor carrier’s complaint, the majority pointed 
out: ‘To justify a finding of undue, unreasonable, or unjust discrimina- 
tion against interstate or foreign commerce, there must be a finding as 
to the revenue effect of increased rates. Such discrimination is unjust 
only when the assailed rates fail to produce a due share of the total 
revenues from both interstate and intrastate commerce which are neces- 
sary to enable the carriers to discharge their obligation to provide an 
adequate transportation system, and the increase will likely produce 
more revenue to apply to the deficiency. * * * The record herein affords 
no basis for a finding that the increase sought in these rates would be 
likely to produce increased revenue to the rail carriers.’’ 

The majority conceded that its approval of the reduced interstate 
rates was ‘‘based solely on the fact that these rates are necessary, as a 
business proposition, to meet the intrastate rates. It does not necessarily 
indicate what our views would be if this circumstance did not exist.’’ 

The decision of the majority was described as ‘‘a step backward’’ 
in a dissenting opinion by Commissioner Porter, who viewed the deci- 
sion as ‘‘tantamount to a reversal’’ of the previous order establishing 
minimum rates for the four-state area, ‘‘for which I find no warrant 
upon this record.’’ 

Commissioner Porter contended the majority should have found that 
the intrastate rates caused undue prejudice and disadvantage to a num- 
ber of shippers and points to which they do not apply. 

“The majority find that there is competition between the shippers 
and receivers under the interstate and intrastate rates,’’ he pointed out. 
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‘Since those rates are on different levels, necessarily those who have to 
pay the higher level must be injured by the rate difference. For that 
difference in level there is no transportation reason whatever.’’ 

In order to remove such prejudice, Mr. Porter concluded, the I. C. 
C. should compel increase of the intrastate rates to the level prescribed 
as minima for the four-state area. 

Commissioner Lee joined in the dissent of Commissioner Porter. 
Commissioner Rogers also dissented, but did not state his reasons. Com- 
missioner Johnson did not participate in the disposition of the case. 
Asbury Transportation Company v. Union Pacific Railroad Co., et al., 
No. 28609 (Entire Commission, 2/2/42). 





8. Holder of Registered State Certificate Permitted to Lease 
Interstate Operating Rights 


In what is believed to be a novel case the Commission has granted 
authority to a carrier operating under the second proviso of Section 
206(a) of the Interstate Commerce Act, Part II, to lease for one year 
the operating rights of a carrier engaged in interstate commerce between 
Chicago and the West coast. George Harkness—Lease—Santa Fe Trail 
Transportation Co., ICC No. MC-F-1603 (Division 4), Feb. 6, 1942. 





9. Power of Commission to Restrict Contract Carrier Permits 


Simon McAteer, Contract Carrier Application, Docket MC 60058. 
By action of Division 5 (February 14, 1938) a compliance order was 
issued in this case authorizing the transportation of ‘‘Such merchandise 
as is dealt in by wholesale, retail, and chain grocery and food business 
houses, and in connection therewith, equipment, materials, and supplies 
used in the conduct of such business.’’ This order follows the principles 
first established in Keystone Transportation Company Contract Carrier 
Application, 19 M. C. C. 475. 

Hearing in this case was held October 24, 1941, before Examiner 
William Croft. Brief in support of Division 5’s original order has been 
filed by the Regular Common Carrier Conference of ATA; briefs con- 
testing Division 5’s order have been filed by the applicant and the Con- 
tract Carrier Conference of ATA. 

The important issue involved is the power of the Commission under 
the Motor Carrier Act to restrict permits not only as to commodities and 
points but also as to types of service and shippers. 





10. 1. C. C. Refuses to Grant Rights For Back Haul to Give 
Carrier Profit 


Division 5, while approving a motor carrier’s application for new 
southbound rights, refused to extend such approval to a northbound 
operation designed solely to balance the carrier’s tonnage and create a 
more profitable operation. 
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‘Although we are enjoined by the Congress to ‘foster sound eco. 
nomic conditions in transportation and among the several carriers,’ ” 
the Division ruled, ‘‘we may not grant authority solely for the purpose 
of authorizing a profitable operation, without considering the require. 
ments of the public interest.’’ (Eugene Calloway Ext—Cotton Piece 
Goods and Packing-House Products, MC-50132 (Sub 4), 2/2/42) 





11. Additional Commodities Exempted From Cargo Security 
Requirements 


By order dated and effective January 23, 1942, in Ex Parte No. 
MC-5, In the Matter of Security for the Protection of the Public, etc,, 
the Commission has amended its March 25, 1940 order (22 M. C. C. 350), 
exempting certain additional low-valued commodities from the cargo 
security requirements prescribed under Sec. 215 of the Interstate Com- 
merce Act, Part II. As information, the complete list of exempt com- 
modities is shown below. The commodities added by the recent order are 
shown in italics. 





Ashes, wood or coal. 

Bituminous concrete (also known 

as blacktop or amesite). 

Cinders, coal. 

Coal. 

Coke. 

Commercial fertilizer. 

Corn cobs. 

Cottonseed hulls. 

Fish scrap. 

Forest products, viz; Logs, billets, 
or bolts, native wood, Canadian 
wood or Mexican pine; pulp- 
wood ; fuelwood ; wood kindling ; 
and wood sawdust or shavings 
(shingle tow) other than jewel- 
ers’ or paraffined. 

Garbage. 

Gravel, other than bird gravel. 

Ice. 

Iron Ore. 

Lumber 

Manure. 

Meat Scraps. 


Ores in bulk. 

Poles and piling, other than totem 
poles. 

Salt, in bulk or in bags. 

Sand, other than asbestos, bird, 
iron, monazite, processed, or to- 
bacco sand. 

Serap iron. 

Scrap steel. 

Shells, clam, mussel, or oyster. 

Slag, other than slag with com- 
mercial value for the further 
extraction of metals. 

Slate, crushed or scrap. 

Soil, earth, or marl, other than in- 
fusorial, diatomaceous, tripoli, 
or inoculated soil or earth. 

Stone, unglazed and unmanufac- 
tured, including ground agricul- 
tural limestone. 

Sugar beet pulp. 

Sugar beets. 

Water, other than mineral or pre- 
pared water. 





12. Official Records of Passenger Brokers—Ex Parte MC-36 


By order dated February 3, 1942 in the above docket, effective April 
1, 1942, the Commission has prescribed the following requirements with 


respect to records to be kept by passenger brokers : 
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‘‘Every passenger broker subject to section 211 of the Interstate 
Commerce Act shall maintain and keep an exact record of all trans- 
actions in which it or he has participated as such broker, which records 
shall show: (a) The points of origin and destination for each ticket 
sold, (b) the name and address of the motor carrier for which it is sold, 
(c) the amount received from the passenger, including any amounts, 
stated separately, for the transportation of baggage, or any other service 
accessorial to the transportation of the passenger, (d) the payments 
made to each carrier by motor vehicle served by the broker and (e) the 
amounts of the commissions earned by the broker from the sale of trans- 
portation for each carrier.’’ 





13. Principles Affecting Irregular Route Operations— 
U. S. Supreme Court 


U. 8. v. Carolina Freight Carriers Corp., No. 197; Howard Hall Co., 
Inc. v. U. 8., No. 210. In these companion cases, the Supreme Court, on 
March 2nd, handed down opinions requiring the Interstate Commerce 
Commission to reconsider its respective orders (MC-2253, 24 M. C. C. 
305; MC-42318, 24 M. C. C. 273), which had granted irregular route 
common carrier ‘‘grandfather’’ rights to applicants with certain re- 
strictions with respect to points and territory to be served and commo- 
dities to be hauled. 

The Court was of the opinion that the Commission had departed 
from statutory principles in granting ‘‘grandfather’’ rights to irregular 
route operators; that it had injected economic considerations and tem- 
pered grants to irregular route operators with a view to protecting regu- 
lar route carriers; and concluded that as a matter of law there was no 
basis for such distinctions. 

The Court reviewed what it considered the proper standards, and, in 
referring the cases back to the Commission, said: ‘‘The precise grounds 
for the Commission’s determination * * * are not clear. It is impossible 
to say that the standards which we have set forth were applied to the 
facts in this record. * * * the defect is not merely one of the absence of a 
‘suitably complete statement’ of the reasons for the decision; it is the 
‘lack of the basic or essential findings required to support the Commis- 
sion’s order.’ ’’ 

The Commission’s orders restricted the authority granted in three 
ways: (1) They cut down the geographical area which could be served 
and in parts of that area limited the service to designated points; (2) 
They allowed applicants to haul only certain specified commodities out 
of a larger list previously hauled; (3) They did not permit applicants 
to haul all of those specified commodities between all of the points in the 
authorized territory but allowed them to haul only certain commodities 
between given points. 

As to the first restriction, the Court said: ‘‘We think the Commis- 
sion was justified in the restrictions which it placed on the geographical 
scope of appellee’s operations’’. 
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As to the second restriction, the Court said it had ‘‘doubts’’, and 
that it was ‘‘not satisfied that the Commission applied the proper criter- 
ion in reaching its conclusion that only specified commodities could be 
carried in the future’. The Court apparently took the view that in 
order to qualify as a ‘‘common carrier’’ in ‘‘bona fide operation’’ of a 
group of commodities it was not necessary that all such commodities be 
hauled continuously before, on and after the ‘‘grandfather’’ date, but 
merely that all the commodities be hauled at some time during the critical 
period during which there had been a continuing holding out to haul 
them again if tendered. 

As to the third restriction, the Court said that ‘‘a restriction on 
commodities which may be carried between specified points may not al- 
ways be justified. If the applicant had established that it was a ‘common 
carrier’ for a group of commodities or for an entire class or classes of 
property and was in ‘bona fide operation’ during the critical periods in 
a specified territory, restrictions on commodities which could be moved in 
any one direction or between designated points would not be justified. 
The fact that a particular commodity had never been transported be- 
tween certain points in that territory would not mean that authority to 
haul it between them should be withheld.”’ * * * ‘‘Presumptively one 
who had established his status of ‘common carrier’ would be entitled to 
carry all of the commodities embraced in his undertaking to all points 
to which any shipments of any articles were authorized. * * * Appellee’s 
‘bona fide operation’ may possibly be limited only to those articles 
actually carried. But where it was actively soliciting whatever it could 
get at any of the points, it does violence to its common carrier status to 
make the origin or destination of future shipments conform to the pre- 
cise pattern of the old. Such a pulverization of the prior course of con- 
duct changes its basic characteristics. There is no statutory sanction for 
such a procedure.’’ 

Mr. Justice Jackson, in a minority opinion joined in by Mr. 
Justice Frankfurter, took the view that the majority opinion overturned 
the ‘‘exercise of a discretion which Congress has delegated to the Inter- 
state Commerce Commission upon grounds which seem to us so unsub- 
stantial as really to be a reversal on suspicion.”’ 

He criticized the decision because of its uncertainty, and said : ‘‘The 
opinion proceeds as it might do with a burden upon the Commission, 
although we supposed the burden to be upon those who complain of an 
administrative decision to satisfy the Court that the decision is wrong— 
particularly one dealing with an exemption from a general duty.’’ 

He further observed: ‘‘The Court is ‘not confident’ that the Com- 
mission applied to this irregular route carrier the same test as to com- 
modities that is applied to regular route carriers. We cannot be so 
confidently unconfident. * * *The Commission has tested both by the 
regularity and substantiality of their actual operations. It is a test 
with which they may have unequal ability to comply, but to reach 
different results on such different facts does not imply either the use of 
different legal standards or discriminatory administration. * * * We 
should not substitute our own wisdom or unwisdom for that of admin- 
istrative officers who have kept within the bounds of their administrative 
powers.’”’ 
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Editorial Comment: Since the Court concluded that there was no 
statutory basis for applying different considerations in determining the 
“grandfather’’ rights of irregular and regular route operators, the 
comments set forth above under the second and third restrictions would 
seem to apply with equal force to both regular and irregular route oper- 
ations. 





14. Supreme Court Holds Anti-Racketeering Act Does Not Apply 
to Certain Activities of Labor Unions 


In an opinion handed down on March 2 the U. S. Supreme Court 
ruled that the Anti-Racketeering Act does not cover threats or the use 
of viosence on the part of union members in enforcing their demands for 
employment by interstate motor truck concerns. The Court pointed out 
that its conclusions related only to the statute in question and that the 
evidence in the case clearly established acts subject to prosecution 
criminally under the common law. 

The construction placed on the application of the Anti-Racketeer- 
ing Act related to section 2a, exempting from the Act violence on the 
part of any person seeking payment of wages by a bona fide employer to 
a bona fide employee. The Court said that this section included a 
teamster who sought employment regardless of whether his offer of serv- 
ice was rejected or not. In other words that in order to qualify under 
the exemption it was not necessary that there be an employer-employee 
relationship at the time of the alleged threats or violence. (No. 137- 
Local 807, etc. v. U. 8.) 





15. 40-Cent Minimum Wage Set For Property Motor Carriers 
Under Fair Labor Standards Act 


Effective March 16, 1942 motor carriers of property engaged in com- 
merce subject to the Fair Labor Standards Act must pay their employees 
a minimum of 40 cents an hour, under an order issued by the Wage-Hour 
Administrator February 13, 1942. 

ln setting this rate of pay the Administrator adopted the recom- 
mendation of Industry Committee No. 34, for the Property Motor In- 
dustry. 40 cents is the highest minimum wage which may be established 
under the Fair Labor Standards Act. 

According to the Wage-Hour Division this increase will affect more 
than 70,000 workers employed by about 40,000 motor carriers, most of 
these employees being engaged in terminal, loading and clerical work, 
principally located in the South. 





16. Kentucky to Allow Gross Loads of 28,000 Pounds 


The Kentucky Legislature has passed a bill raising the state’s gross 
weight limit on motor trucks from 18,000 pounds to 28,000 pounds on 
specific highways for the duration of the war. The bill also increases 
the maximum semi-trailer length from 30 to 33 feet, but does not change 
the present 2614-foot limit for straight trucks. 
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17. Motor Truck Loadings 


The volume of freight transported by motor truck in January repre- 
sented a decrease of 1.8 per cent under December, but an increase of 11.5 
per cent as compared with January, 1941, according to reports compiled 
and released by the American Trucking Associations, Inc. 

Comparable reports were received by A. T. A. from 195 motor car- 
riers in 41 states. The reporting carriers transported an aggregate of 
1,136,947 tons in January, as against 1,157,781 tons in December, and 
1,019,354 tons in January, 1941. 

The A. T. A. index figure, computed on the basis of the average 
monthly tonnage of the reporting carriers for the three-year period of 
1938-1940 as representing 100, was 152.56. The index figure for Decem- 
ber was 153.41. 





18. Motor Carriers Are Criticized * 


Criticism of motor carriers for alleged refusal to accept unprofitable 
shipments said to have been made by a member of the Interstate Com- 
merce Commission was reported at a recent meeting of the Shippers’ 
Conference of Greater New York. Complaint was made by shippers that 
the carriers had failed to give equitable treatment in handling the 
freight, in that they had refused to take such shipments. 

Lending credence to the complaints, Harry M. Fraser of F. W. 
Woolworth & Co., read excerpts from a letter which he said had been 
sent to members of the Middle Atlantic Motor Carriers Conference, 
Washington, by D. T. Waring, its General Manager. 

‘*There has been severe criticism directly from one of the Interstate 
Commerce Commissioners,’’ said the letter, ‘‘of the failure of common 
carriers by motor vehicle to fulfill the obligation to the public under their 
certificates, in that they fail, for one excuse or another, to accept and 
transport shipments deemed to be unpracticable, especially smal] ship- 
ments. 

‘*To what extent there are grounds for criticism I do not know, but 
if it is generally true that common carriers are guilty it is a severe indict- 
ment of the industry. Your obligation to accept and transport all freight 
offered within the scope of your operating rights is clear, and not only 
will your failure to do so injure the standing of the industry generally, 
but might result in the revocation of your certificates. * * *’’ 





19. Truck Sales and Deliveries 


The War Production Board has announced a new set-up for ration- 
ing trucks, truck-trailers and tractors, effective March 7, under the 
joint administration of the War Production Board and the Office of De- 
fense Transportation. Instead of using local rationing boards formed 
by the OPA, the new program will be directed by field officers of the 


*(N. Y. Journal of Commerce, 2/13/42). 
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Bureau of Motor Carriers of the Interstate Commerce Commission, who 
will serve as local allocation officers of the Office of Defense Transporta- 
tion. 

Director J. S. Knowlson of WPB Industry Operations has an- 
nounced that approximately 196,000 vehicles would be available for dis- 
tribution during the next 22 months. 





20. Revenues and Expenses of Motor Carriers 


Inter-city Class I motor carriers of property reporting to the I. C. C. 
had total operating revenues of $136,048,016 for the months of July, 
August and September, 1941, as compared with $102,684,626 in the same 
period of 1940, an increase of 32.5 per cent. Total operating expenses 
for the 1941 period amounted to $127,815,204 as compared with $96,407,- 
293 in the same period of 1940, an increase of 32.6 per cent. Net oper- 
ating revenues increased 31.2 per cent. 





21. Motor Carrier Revenues and Passengers 


The Bureau of Statistics of the I. C. C. has released Statement 
M-700 showing revenues and passengers of Class I motor carriers of 
passengers for the month of November 1941. In that month passenger 
revenue amounted to $12,930,997 as compared with $9,453,791 in Novem- 
ber 1940, an increase of 38.8 per cent. In November 1941, 18,042,686 
passengers were carried as compared with 13,419,513 in November 1940, 
an increase of 34.4 per cent. 





22. Reinstatement of Intoxicated Employees Denied 


In National Labor Relations Board vs. U. 8. Truck Company, Inc., 
the United States Circuit Court of Appeals for the Sixth Circuit has 
denied a petition by the Board for enforcement of its order requiring an 
interstate motor carrier to reinstate with back pay employees found by 
the Board to have indulged in intoxicating liquor while on duty or dur- 
ing working hours. The Court held that obedience to the provisions of 
the Motor Carrier Act and to the Regulations of the I. C. C. as well as to 
the Company rules, prohibiting use of intoxicating liquor while on duty, 
required dismissal of the employees and prevented reinstatement. 











Part III, Interstate Commerce Act, Regulation of 
Water Transportation * 


By ALBERT W. HirtH anp CHARLES DONLEY 


Transportation by water is one of the oldest forms of transportation 
known to man. It may have been the very first because, as practically 
everyone knows, the human race did not long exist upon this earth until 
the time came for a remnant to be borne up upon the flood waters in the 
Ark of Noah. We can safely ascribe to Noah the title of the first mariner 
and the first navigator of a vessel designed to carry both passengers and 
property, including livestock. 

Water transportation is no doubt more or less of common interest 
to all Pittsburghers. Needless to say, had it not been for the rivers here 
there would be no golden triangle and no great industrial cities in South- 
western Pennsylvania. Of course the rivers afforded the first industrial 
transportation facility for Pittsburgh and practically all other great 
inland cities and you have no doubt read about the extensive amount of 
river activity which existed in bygone days, Pittsburgh being the north- 
ern terminus. Logs in rafts and crude flatboats laden with merchandise 
were laboriously floated down the Ohio and Mississippi with long guiding 
poles. Those boats, of course, never came back to Pittsburgh but were 
broken up and the lumber sold for whatever purpose a need might exist. 

The movement of traffic on the rivers in the Pittsburgh District is 
still very extensive. Approximately 38,500,000 net tons of freight have 
moved through the Pittsburgh Harbor during 1941 according to pre- 
liminary figures from the U. S. Engineers Office. Of that, about 31,000,- 
000 tons were moved on the Monongahela River alone. 

Regulation of water carriers of the United States so far as traffic 
on the high seas and great lakes is concerned has been in effect more or 
less for a number of years. The Shipping Act of 1916 and the Merchant 
Marine Act, 1920 which repealed certain portions of the former, provided 
for the regulation of those carriers who operated over regular routes 
from port to port. Regulation of carriers on the inland waterways, 
however, existed only in a remote degree; that is, it heretofore applied 
only with respect to water movements in conjunction with rail move- 
ments as to which there existed a common arrangement for continuous 
through shipment, and such was subject to Part I of the Act. 

The rather complete legislation which has been enacted by Congress 
embracing carriers on the inland rivers, canals and other waterways, 
became effective during the forepart of 1941, certain sections taking 
effect February 1, some March 1, some June 1 and so on. That legisla- 
tion (the Transportation Act of 1940) is otherwise known as Part III of 
the Interstate Commerce Act. Part I, as you know provides for the 
federal regulation of the operations of common carriers by railroad and 





* Address before the Pittsburgh Region Chapter, William Penn Hotel, January 
26, 1942, 7:30 P. M. 
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Part II regulates the motor carrier industry. Thus, the three major 
types of mass transportation of both passengers and property are all 
regulated now from the provisions under one cover known as the Inter- 
state Commerce Act. 

The Transportation Act of 1940 included some minor changes in 
Parts I and II of the Act but need not be discussed here. Insofar as 
water carriers are concerned, the Act purports to regulate the transporta- 
tion by water of persons or property in interstate or foreign commerce 
between points in the United States, whether the entire transportation 
is confined to continental United States or is destined to some other 
country. It also regulates transportation by water between points in 
asingle state if constituting but a part of a through movement to or from 
another state, whether by connecting water carriers or other types of 
carrier. As will be learned from a further study of the Act, it is designed 
to place under the jurisdiction of the Interstate Commerce Commission 
the regulation of water carriers to a degree comparable with that as 
reflected in the laws governing the operations of the railroads and motor 
carriers—but, only to the extent that the water operation is substantially 
competitive with the railroads or the trucks. This will be illustrated 
just a little bit later on. 


Persons REGULATED 


Stating it more specifically, Part III of the Act is addressed to 
those persons who are engaged in the carriage of persons or property 
by water from one place to another, in interstate commerce, involving 
a substantially extensive movement upon the water. It matters not 
whether those persons hold themselves out to the public to perform 
transportation service or only perform it under contract or agreement 
for one or more individuals. A person who charters a boat to another 
to be used by that other person in the transportation of his own property 
is regarded, for the purpose of effectual regulation, as a ‘‘contract 
earrier.’’ Persons who operate towboats, tugboats, sailing vessels, com- 
binations of towboats and barges, steamships, lake vessels, whalebacks, 
scows, or other types of water craft—all may be subject to Part III of 
the Interstate Commerce Act depending upon the extent and diversity 
of their operation. 

As I stated a moment ago, the law was designed to more or less 
regulate water carriers to the extent that they are competitive with the 
railroads or trucks so that all three types will be on an equal footing in 
accordance with the National Transportation Policy declared by Con- 
gress and which is the introductory paragraph to the Interstate Com- 
merce Act. That policy reads: 


‘It is hereby declared to be the national transportation policy 
of the Congress to provide for fair and impartial regulation of all 
modes of transportation subject to the provisions of this Act, so 
administered as to recognize and preserve the inherent advantages 
of each ; to promote safe, adequate, economical, and efficient service 
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and foster sound economic conditions in transportation and among 
the several carriers; to encourage the establishment and mainten- 
ance of reasonable charges for transportation services, without un. 
just discriminations, ‘‘undue preferences or advantages, or unfair or 
destructive competitive practices; to cooperate with the several 
States and the duly authorized officials thereof; and to encourage 
fair wages and equitable working conditions ;—all to the end of 
developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate 
to meet the needs of the commerce of the United States, of the Postal 
Service, and of the national defense. All of the provisions of this 
Act shall be administered and enforced with a view to carrving out 
the above declaration of policy.’’ 


Now, in order to clarify the extent to which water carrier enter- 
prises are made subject to Part ITI, it seems appropriate to first consider 
those types which are specifically exempted by the Act itself; those which 
are ‘‘tentatively’’ exempted by the Act; those as to which the Congress 
has empowered the Commission to decide when and if they should be 
regulated ; and so, by process of elimination, you can more readily com- 
prehend just what operations are regulated. 

Some of the types which are specifically exempt by statute are: 

1. Carriers on the inland rivers whose entire cargo in the tow or 
vessel consists only of bulk commodities (and not more than three dif- 
ferent kinds) are exempt from regulation. If, for example, there was a 
tow of 12 barges on the local rivers, all laden with coal, that would 
exempt, regardless of how far the movement extended on the rivers. 
If, in the single tow, there was sand, gravel and coal, the entire tow 
would still be exempt; but if it consisted of sand, coal, slag and sulphur, 
for example, the entire tow would be subject to regulation. 

A tow of coal would be subject to regulation if in that same tow 
there was one barge laden with a commodity not in bulk such as package 
goods, iron or steel, cement in bags, petroleum in barrels, or other com- 
modities susceptible of a tally piece by piece. 

Another type of operation specifically exempt by statute is the 
carriage of liquid cargoes in tank vessels designed exclusively for such 
service and duly certified under regulations established by the Depart- 
ment of Commerce. That would embrace gasoline or oil tankers and 
other tank vessels carrying dangerous liquids loose in bulk. 

Part III also has no application to persons who perform operations 
only within a terminal area for any carrier subject to Parts I, II or III 
of the act, such as transfer, collection, or delivery services, or services 
such as floatage, car ferry, lighterage or towage, across rivers, harbors 
or lakes when those services are merely incidental to a more complete 
transportation service by a railroad, motor carrier or water carrier for 
whom the incidental services just mentioned are performed. In other 
words, as the law further states, those operations shall be considered, 
for regulatory purposes, to be part of the rail, motor or water trans- 
portation and regulated accordingly. If the railroad or motor carrier 
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itself operates the incidental water facility the entire transportation 
shall be considered to be subject to Parts I or II as the case may be. 
This of course, tends to simplify for the Commission what would other- 
wise be a very complex problem in properly administering the Act as 
a whole. 

Under the towage exemption provision, any person or firm who 
performs towage service for a common or contract water carrier subject 
to Part III enjoys exemption from all provisions of the Act, and rather 
naturally so, because the Commission has complete jurisdiction over the 
transportation service performed for the shipping public through its 
regulation of the common or contract water carrier for whom the towage 
is performed by the other person. 

Another type of exemption is the transportation by contract carriers 
of traffic which is not substantially competitive with transportation by 
any common water carrier or any common motor or rail carrier; that is, 
if by reason of the inherent nature of the commodities transported, their 
requirement of special equipment, or their shipment in bulk, they are 
not competitive with common carriers by rail, motor or water. Under 
this exemption provision, contained in Section 303 (e) of the Water 
Carrier Act, the Commission has seen fit to issue a blanket order, under 
Ex Parte No. 147, effective December 4, 1941 and which specifically 
exempts all transportation by contract carriers of empty vessels to and 
from shipyards, floating objects such as derricks, dredges, tanks, caissons, 
pontoons, and other floating objects of varying shapes, sizes and drafts 
which are not designed or used for carrying of passengers and property. 
The Commission had intended to exclude also the movements of logs and 
piling in rafts but by reason of protests from the Office of Price Ad- 
ministration and from certain common carriers in the Pacific northwest 
who felt that there was a possibility of a dual interpretation in its 
application to them, the Commission decided not to exempt logs and 
piling in rafts for the time being. 

It may eventually develop that they will likewise be ordered exempt 
because, as the Commission is now interpreting their order, any carrier 
who transports the various non-competitive articles which I have pre- 
viously enumerated such as derrick boats, dredges, etc., are contract 
carriers and are exempt and any common carrier can consider himself 
a contract operator for the purpose of enjoying exemption as to that 
type of operation, and still not be violating the other provisions of the 
Act which prohibit, except for good cause shown, the engagement by 
any person as a common and a contract carrier at the same time. 

Along this line, the Commission also issued an order, Ex Parte No. 
146 exempting from the provisions of Part III persons who lease or 
charter their vessels to others for transporting machinery, materials, 
supplies and equipment incidental to, or used in, the construction, de- 
velopment, operation or maintenance of facilities for the production of 
natural gas or petroleum to and from points in the marshland oil fields 
of Louisiana and Texas. 
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Just to complete the picture, I will briefly mention certain other 
kinds of operation which are what might be termed ‘‘tentatively”’ 
exempt. The law reads substantially in this manner: 


Except to the extent that the Commission shall determine that 
the application of Part III is necessary to carry out the national 
transportation policy, the Water Carrier Act shall not apply to: 


Ist. Transportation within the limits of a single harbor or be- 
tween contiguous harbors when not under a common con- 
trol or arrangement for a further movement to or from 
beyond. 

2nd. Transportation by small craft of not more than 100 indi- 
cated horsepower. 

3rd. Small craft of not more than 100 tons carrying capacity. 

4th. Small vessels, exclusively passenger, and equipped to car- 
ry no more than sixteen passengers. 

5th. Ferries. 

6th. Contractors’ equipment to be used in construction or re- 
pair by the water carrier moving it. 

7th. The operation of salvors. 


The Congress has also left to the determination by the Commission the 
question of whether or not to exempt a water carrier who performs 
services solely for its parent company. 

I don’t believe any of the foregoing exemptions need any explana- 
tion except that I might in passing call attention to the terminal areas 
which the Commission has fixed as being exempt zones with respect to 
transportation by water solely within those zones and not moving beyond 
them. In Ex Parte 145 the Commission decided that the Philadelphia 
Harbor area embraces the Delaware River and connecting navigable 
waterways from Trenton, N. J. south to the Explosives Anchorage in 
Delaware Bay below Wilmington, Del. That area is approximately 60 
miles in length and from 15 to 20 miles in breadth. The New York 
Harbor area for exemption purposes has been fixed as the area within 
the jurisdiction of the Port of New York Authority, and which covers 
water frontage extending approximately 45 miles north and south and 
irregularly about 15 to 35 miles in longitude. 

The definement of these terminal areas is of course only necessary 
where the waterway fronts two or more states. Pittsburgh is located 
some miles inland from the borders of neighboring states and therefore 
there would be no need as yet for defining a terminal area here. Any 
movements, for example, from Pittsburgh to Wheeling of a general tow 
of merchandise would be subject to regulation. 

Where Congress has left to the Commission’s jurisdiction the ques- 
tion of whether certain types of small or short haul operations are to be 
exempted from the provisions of Part III it has provided a clause for 
the protection of the rights of any such operators. In other words, if 
at some future date the Commission should find that the regulation of 
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those types of operations is necessary to the carrying out of the national 
transportation policy, they automatically retain their so-called ‘‘grand- 
father’’ rights and the Commission shall issue to them certificates or 
permits authorizing the continuance of their existing operations, subject 
to regulation. 


WHARFINGERS 


There is one other type of operation as to which exemption may 
exist but that is a controversial question and has to do with the subject 
of wharfinger operations; that is, terminal services related to water 
transportation such as loading and unloading by manpower or derrick, 
stevedoring, storing and warehousing. It is now before the Commission 
for final determination and there should be a decision forthcoming with- 
in the very near future. 

There is no question in my own mind but what all services which a 
water carrier holds itself out to the public to perform, or is required by 
law to perform, are subject to regulation the same as the line-haul water 
movement. However, it is quite possible that the terminal facility em- 
ployed by the water carrier to perform, for example, the loading or 
unloading of bargeloads of traffic, may be exempt; the Commission 
having jurisdiction over the rates and charges through its regulation 
of the line-haul carrier. And, it might also be true that a local derrick 
boat which performed loading or unloading service of a barge of steel, 
for example, for some shipper, may be found to be exempt. In the final 
analysis it may depend solely upon the question of whether the line-haul 
service was regulated or exempt. The loading or unloading of bulk 
commodities would be more or less exempt if the movement on the water 
was exempt. 

Now getting down to the regulated carriers, we find that Part IIT 
invests in the Interstate Commerce Commission the authority to super- 
vise the operations of water carriers in a manner similar to that dealing 
with the railroads or the motor trucks. 

All common carriers are required to provide and furnish transporta- 
tion upon reasonable request therefor; to establish just and reasonable 
charges for all services rendered; to provide through routes with other 
water carriers and with the railroads for the carriage of passengers and 
property. They may, but are not required, to provide for through 
routes and joint rates with common carriers by motor vehicle. 

All carriers by water are required to file with the Commission and 
keep open for public inspection tariffs or schedules naming all the rates, 
fares or other charges. They must strictly adhere to the rates published 
therein and the law provides for heavy penalties for violations of this 
or other provisions of the Act. 

Carriers who were in operation January 1, 1940 and continuously 
since that time are entitled to certificates or permits authorizing their 
lawful operation for the future and those carriers need not prove public 
convenience and necessity. Any new operations, however, are subject 
to such proof before authorization by the Commission. 
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Just as the public may make a complaint against any rates or 
charges published by the railroads or the motor carriers, the right is 
provided in Part III to the public with respect to the charges of water 
carriers. The Commission is given the power to investigate the rates, 
either upon complaint or upon its own initiative, to arrange for hear. 
ings, and to fix the maximum or minimum rates to be charged for the 
future. 

The Commission is empowered to prescribe rates, classifications and 
regulations and to establish classifications of groups of carriers, both 
common and contract. That is, some will be classed as ‘‘Towers, or 
carriers in the performance of transportation by towboat,’’ others will 
be carriers of commodities by non-self-propelled vessels with the use of 
separate towing vessels; still others are carriers by self-propelled ocean 
going vessels, and so forth. 

Carriers are required to keep uniform systems of accounts under 
regulations which the Commission may establish from time to time. 
Water Carriers are prohibited from charging higher rates for a shorter 
haul than for a longer haul over the same route in the same direction, 
the shorter being included in the longer. That is provided for in the 
amended Fourth Section of Part I of the Act. Parts I and II of the 
Interstate Commerce Act have been amended in certain sections as to 
provisions which are related between one type of carrier and the other; 
in other words, Parts I and II also contain provisions which apply to 
water carriers, such as pooling of revenues, mergers, acquisitions of 
control, establishment of through routes, and the like. 

Common carriers are required to collect all tariff rates and charges 
prior to relinquishing possession of freight transported, except under 
rules and regulations prescribed by the Commission. The Commission 
_ already issued an order with respect thereto under Ex Parte 

0. 143. 

In applying the provisions of Part III to the various diversified 
types of water carrier operations which exist today, the Commission has 
been faced with many complications and problems. In fact the legisla- 
tion itself, in endeavoring to direct itself specifically to each type of 
operator, has necessarily become just a little complex. However, the 
Commission has made extremely fine progress in administering the pro- 
visions of Part III. The mechanics of handling each application for 
certificate or permit filed by water carriers who believed that they were 
subject to the Act, and who claimed ‘‘grandfather’’ rights to continue 
such operations, is indeed much less complex than was the case with the 
motor carriers who became regulated by the Motor Carrier Act of 1935. 

By comparison, we find that while there were about 100,000 appli- 
cants under the Motor Carrier Act there have so far been less than 900 
applicants under the Water Carrier Act. So you see the Commission 
has been relieved, at least temporarily, of a lot of detail by reason of the 
various types of exempt water carriers and also through the medium of 
General Orders which the Commission has already issued clarifying 
certain questions as to just what types of operation are non-competitive 
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and thereby entitled to exemption. Under Section 303 (e) the Com- 
mission is authorized to exempt non-competitive operations (that is, 
operations of water carriers which are not competitive with any common 
carrier of any description) upon application. But, without awaiting 
each individual application for exemption, the Commission issued a 
blanket order specifically exempting certain types of contract towage 
which was discussed previously, and this has eliminated a vast number 
of applications before they got to the point of having to be passed upon 
individually by the Commission. 

Of the some 875 applications filed so far, there have been approxi- 
mately 100 already disposed of, and this latter figure increases daily. 
Of the number already acted upon about 50 of them have been dis- 
missed, either upon request of applicant or because the Commission 
found that their operation was totally exempt. 

Of the total number of applications (875) filed with the Commission 
by water carriers throughout the United States only about 165 involve 
operations on the Mississippi River System including the Ohio and other 
tributaries. About three fourths of that number seek contract carrier 
authority and the remainder common carrier authority. Only about 
three seek dual authority. 

Director Talmage, of the I. C. C.’s Bureau of Water Carriers. in 
his address last October before the Mississippi Valley Association con- 
vention in St. Louis discussed certain problems which the Commission 
had to solve in administering Part III of the Act and he said among, 
other things, that he expected that many of the applicants who asked 
for contract carrier permits would no doubt eventually be found to be 
common carriers and that certificates would be issued accordingly. He 
stated that the common law definition of a common carrier was pretty 
much the same as the definition in Part III of the Act; that a common 
earrier is one who holds himself out to the general public, or any class 
thereof, to transport for hire. 

What he there said seems to be reflected in the numerous decisions 
of the Commission which have already been issued in connection with 
water carriers and it therefore might be well to dwell briefly upon the 
several features which seem to have a particular bearing on the question. 
The Commission’s views seem to indicate in their endeavor to draw the 
line of distinction as between common and contract carriers they will 
not hold a carrier to be a contract operator merely because he operates 
only within a limited territory or because he transports only one or two 
or a limited number of different commodities. Neither will a carrier be 
considered a contract carrier because he holds himself out to do business 
only in boatload, carload, or bargeload quantities. Neither will a carrier 
be held to be a contract carrier merely because, although operating under 
a broad holding out, he books his limited facilities in advance for a 
reasonable period of time. Even though the courts have held that a 
person who charters his ship to another is not held to the liabilities of 
a common carrier at law but has the benefit of the position of a private 
or contract carrier in that he may limit his liability in any form mutually 
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agreeable to the two parties to the transportation contract does not 
militate against the finding that such a carrier, for the purpose of 
regulation under Part III, is a common carrier in fact. 

In other words, the findings of the Commission have sustained the 
view that a carrier can be a common carrier even though the entire space 
of a given tow or vessel is given over to one commodity, and possibly 
for only one shipper. A case at point is the A. L. Mechling Barge Line 
Company application, Docket W-630. The Commission issued a certifi- 
cate of public convenience and necessity authorizing continued operation 
as a common carrier by non-self-propelled carrying vessels in the trans- 
portation of grain and soy beans between all points on the Illinois 
Waterway north of and including Havana, III. 

The Commission held, on the other hand, that a contract carrier is 
one who makes no holding out to the public; who specializes in serving 
a few individuals, engaged in a particular kind of business; and whose 
operations are conducted in a specialized way, designed to meet the 
particular demands of individual shippers. In the Choctaw Transporta- 
tion Company application, Docket W-818 the Commission authorized 
continued operation as a contract carrier by non-self-propelled vessels 
with use of separate towing vessels, in the transportation of forest prod- 
ucts and logging equipment between points on the Mississippi River 
south of and including Memphis, Tenn. as well as between points on the 
White and Arkansas Rivers. 

It will thus be seen that the line of demarcation is at times quite faint 
and this is one of the most difficult problems which the Commission has 
to face in administering the provisions of Part ITT. 

In the Cape Fear Towing Company case, Docket W-854, the Com- 
mission found applicant to be entitled to a certificate as a common 
carrier by tugboats in the performance of general towage along the 
Atlantic Intracoastal Canal between Newport News, Va. and Fort Myers, 
Florida. 

Based upon these and other decisions so far, the Commission is 
definitely not going to accord any water carrier the right to haul com- 
modities generally as a contract carrier. That broad authority will be 
ascribed only to common earriers. Towers, however, may get broad 
towage permits. (Contract). 

Another problem to the Commission is the proper interpretation of 
what Congress intended with respect to extending grandfather rights 
to carriers over uncompleted portions of waterway projects as soon as 
they are open to navigation. It appears to be the Commission’s view 
that in order for a carrier to protect his grandfather rights over any 
newly opened portion of a waterway he must extend his services to such 
new portion within 120 days after its formal opening and he must have 
been in operation in the territory immediately contiguous thereto, prior 
to its opening. 

Another question is as to whether the territorial scope of grand- 
father rights is to be predicated upon the extent of the towboat operation 
or upon the whole territory wherein the barges of a given carrier have 
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been moved. The Commission, in order to simplify as much as possible 
the handling of each application, has endeavored to pass upon them 
without a formal hearing where there were no particularly important 
questions of an interpretive nature involved. It has fixed a limited num- 
ber of the applications for formal hearing, throughout the country, en- 
deavoring to get a cross-section of the various types of operation and to 
obtain a rather comprehensive record upon which it could make some 
findings of a precedent nature based upon sound principles. 

One of the cases involving this territory is the Union Barge Line 
Corporation application, Docket W-104 as to which the Examiner has 
issued his proposed report. The towage question was the chief bone of 
contention in that case. The applicant contends that it is entitled to 
grandfather rights to and from all places where its barges have moved 
with regularity as against the contention of the Examiner and certain 
protestants that the territorial scope must be predicated upon the ques- 
tion as to where the applicant’s towboats operated with applicant’s 
barges. The Examiner, in endeavoring to arrive at the satisfactory 
answer, apparently unintentionally came forth with a theory that, if 
upheld by the Commission, would defeat the ‘‘incidental towage’’ pro- 
visions of the Act and under which a person who performs incidental 
towage for a regulated carrier is supposed to be exempt from the 
provisions of Part ITI. 

In other words, it has long been the practice on the inland rivers 
for one carrier to perform towage for another, for compensation, and 
under which a great deal of lost motion, dead-heading and delays are 
avoided. Under the Examiner’s proposed findings that would be taboo 
unless the carrier for whom the incidental towage was performed had, 
at all times complete control and supervision over the movements of the 
other towboat and its crew. It is clear that such a situation would be 
impossible, particularly where both tows are those of common carriers, 
and both are comprised, of a fleet of barges on normal schedules. 

In a recent proposed report in another case, Docket W-359, Cornell 
Steamboat Company, a different situation is presented, though somewhat 
related, and in which the Examiner in that case found the applicant to 
perform towage for shippers on a long-term contract basis, and to per- 
form towage for carriers on a sort of day-to-day basis. Where the 
towage was performed for other carriers it so happens that that towage 
covered the entire water movement of the barge; that is, from origin to 
destination. So the Examiner has concluded that the towage which 
applicant performed for the common carrier could not be considered as 
“‘ineidental’’ towage exempt from regulation under Section 303 (f) 
(2) but rather that the applicant was performing contract towage and 
was entitled to a contract carrier permit to continue to perform such 
towage. It sort of implies, but is not definitely stated by the Examiner, 
that the carrier owning the barge would be considered as having com- 
mon carrier status but I should think that that would depend upon 
whether or not the common carrier owning the barge had published its 
rates for the complete service including towage. 
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As to the mechanics of dealing with the users of water transporta- 
tion, the inland water lines are going through trials that come with 
strict regulation and at the same time keep their customer contacts in 
such shape as will insure continued patronage. These carriers must 
gradually ease their regulated services into the customers use without 
disturbing them to the point of losing their business or patronage. 

Such mechanical things as making tariffs—to set up rates rules and 
regulations are to be learned. Carriers must learn how to work together 
and with other forms of transportation. Most of the water carriers are 
going through the trials of applying for certificates and permits. Gen- 
erally, they are faced with protests from their competitors—potential 
or real—. Some never knew until now that ‘‘Grandfather’’ was such 
an important relation. Regulation of public utilities in its simplest 
form is intended to protect and support all who are interested in the 
utility—the owner-operator and those who buy the services. The ad- 
ministration of the law so as to give this protection is the difficult 
problem. What the Congress intended is difficult to determine. Prior 
rights—Grandfather again—are difficult in some cases to prove; necessi- 
ty and convenience are still more difficult, but it is the only safe and 
reasonable way to determine and set up the carrier facilities and service. 
We must learn to work together in establishing these forms of transpor- 
tation. There is not sufficient time this evening to deal with the com- 
mercial aspects—I like that best—we should discuss the adequacy of 
transportation service particularly in the Pittsburgh district. Benjamin 


Fairless—speaking at the annual meeting of the Chamber of Commerce 
last week said : 


**To be a little more specific by way of illustration, may we borrow 
a page from the problem book of the steel industry and cite a few 
examples. For many years, steel mills in the Pittsburgh area have 
felt the absence, locally, of large consuming capacities in important 
lines of products, similar to those developed elsewhere, for instance, 
by the automotive industries. Again, our local mills are forced to 
ship heavy tonnages to the large Eastern markets to find adequate 
outlets in the fabricating trade. They are thus concerned with the 
question of transportation costs, and the manner in which those 
costs may change from time to time. In the matter of plant ex- 
pansions, although the decisions may be favorable to Pittsburgh, 
the margins are often very narrow and would require a change in 
only one or two factors to tip the scales in the other direction. 
Rules and regulations which alter local conditions are often un- 
wittingly disturbers of the economic balance, and can throw a large 
operation out of place. So I repeat, that while we look with some 
satisfaction upon what has been won for this district, substantial 
efforts must be made to keep it won.’’ 


Practitioners have the responsibility as professional and traffic man- 
agers of interesting themselves in the proper conduct of water carriers. 





It 























627 





MARCH, 1942 





The Commerce of the nations must flow with least resistance—Regula- 
tion under Part III of the Act can be made to serve commerce and 
industry so that it will best serve the nation. 

In the final analysis, the enactment of Part III will no doubt prove 
to be not only of advantage to the public generally but to the water 
carrier industry as well. It will tend to keep operators in their respec- 
tive fields of endeavor and it has brought to public attention the vast 
facilities for water transportation at their disposal and which is of 
particular importance now in the national emergency. There is no 
question but what the water carrier industry will continue to hold, and 
in fact improve, its status as a vital transportation servant in the 
building of the future America. 





1. C. C. REPORTS AND OTHER BOOKS FOR SALE 


ICC Reports—Vols. 1 to 207, inclusive, including Valuation and Finance 
Reports. 

Lust’s Digest (Lust & Merriam) and Supplements thereto, Vols. 1 to 10, 
inclusive. 

Lust’s Practice and Evidence. 

Pierce: Digest of Decisions—also Quarterly Digest and some Quarterly 
Supplements. 

8 Volumes of Interstate Commerce Acts Annotated. 


Persons interested should communicate with Mr. Douglass D. Storey, 
16 North Market Square, Harrisburg, Pennsylvama. 





ICC Finance and Valuation Reports—Bound volumes in good condi- 
tion. 
Will take Motor Carrier Reports as part payment. 


If interested please write Mr. C. 8. Connolly, Traffic Manager, Carnation 
Company, Oconomowoc, Wisconsin. 














Water Transportation 


By R. GranvitLte Curry, Editor 





Formation of a River Carriers Transportation Advisory Committee 
Announced 


Formation of a River Carriers Transportation Advisory Committee 
was announced on February 21, by Director Eastman of Defense Trans- 
portation. The committee will cooperate with Edward Clemens, Di- 
rector of the Division of Inland Waterways, in dealing with problems of 
interest to the river carriers. 

Andrew P. Calhoun, vice president, American Barge Line Co., 
Pittsburgh, has been named chairman. Other members are: Henry M. 
Baskerville, Western Oil & Fuel Co., Minneapolis; Charles T. Campbell, 
Campbell Transportation Company, Pittsburgh, A. W. Dann, Union 
Barge Line Corporation, Pittsburgh ; H. M. Daschbach, Ohio Barge Line 
Co., Inc., Pittsburgh; H. F. DeBardeleben, Coyle Lines, Inc., New 
Orleans ; John I. Hay, John I. Hay Co., Chicago; A. C. Ingersoll, Central 
Barge Co., Chicago; W. W. Marting, Ohio River Co., Cincinnati; Chester 
C. Thompson, Inland Waterways Corporation, St. Louis; and Colonel 
L. E. Willson, Arrow Transportation Co., Sheffield, Ala. 





Mr. Holzborn Made Member of Director Eastman’s Staff 


Mr. Ernst Holzborn, who is Executive Vice-President of Atlantic 
Coastwise and Inland Water Carriers Association, Inc., and was formerly 
Assistant Director of the Commission’s Bureau of Water Carriers, has 
been appointed by Director Eastman to head the Division of Coastwise 
and Intercoastal Transport of the O. D. T. 





Pacific Coast Director of War Shipping 


John E. Cushing, President of the American Hawaiian Steamship 
Company of San Francisco, has been appointed Pacific Coast Director 
of the Operating Division of the War Shipping Administration. 





Annual Reports of Water Carriers 


Division 1 of the I. C. C. has classified water carriers for reporting 
purposes as follows : 

Class A includes all carriers having annual operating revenue ex- 
ceeding $500,000; Class B includes all carriers having annual operating 
revenue exceeding $100,000 but not more than $500,000; and Class C— 
all carriers having annual operating revenues of $100,000 or less. 

Orders have been issued prescribing annual report Form K-A to be 
filed by Class A carriers by water; Form K-B for Class B carriers; and 
Form K-C for Class C carriers. 
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1. C. C. Will Conduct Ocean-Rail Rate Inquiry 


The I. C, C. will investigate the efforts of the railroads serving the 
Southwest to install a new rate structure which would make ocean-rail 
rates from the Atlantic Seaboard to the Southwest higher than all-rail 
charges. The investigation will be conducted in I & 8 Docket 5110 in 
which Agent Julian M. King, on behalf of the railroads party to joint 
ocean-rail rates, proposed to cancel the Deming, N. M. rate feature of 
the rule governing maximum rates via the joint traffic movement. Hear- 
ing has been scheduled for March 19, 1942, before Examiner Frank C. 
Weems. 





Great Lakes Coal and Grain Shipments 


A WPB official reported on February 20 that some grain and coal 
shipments normally carried on the Great Lakes may have to be diverted 
to rail transportation next season to make possible expansion of the Iron 
Ore Fleet serving the war needs of the steel industry. 

Mr. R. C. Allen, Deputy Chief of the WPB Iron and Steel Branch, 
said that present expansion plans may enable ore carriers to excel this 
year’s record of more than 80,000,000 gross tons, but that the steel mills 
may require 86,000,000 tons. In that event, he said, it may be necessary 
to divert some grain and coal shipments to the railroads. Mr. Allen 
appeared before a House Military Affairs subcommittee. 





Inland Waterways Corporation Operations 


The Inland Waterways Corporation had an operating deficit of 
$232,100 in 1941, Chester C. Thompson, President and Chairman of the 
Board, testified on January 12, the House Appropriations Committee 
announced in making public the hearings on H. R. 6599, the State, 
Justice, Commerce and Judiciary Appropriation Bill, Fiscal Year 1943. 
Approximately 2,566,000 tons of freight were handled by the corporation 
in 1941, Mr. Thompson testified. Total revenues amounted to $8,295,730, 
while operating expenses, including depreciation, totaled $8,527,830. 

In response to questions, Mr. Thompson said that in his opinion, the 
private companies operating on inland waterways will make as much 
profit in 1941 as they did in the preceding year. Failure of his corpora- 
tion to make a profit, he explained, results from certain limitations and 
the necessity of operating on unprofitable streams. He declined, how- 
ever, to recommend that the limitations be removed ‘‘because of the 
value of a potential service in the current war and the national defense 
program.’’ He also explained that the failure to make a better financial 
showing resulted from unbalanced traffic, pointing out that due to the 
war situation, the bulk of the tonnage is upstream. 

The Warrier River division, he said, has been very unprofitable for 
a number of years and will continue to be so in 1942. Operation on the 
Missouri River to Kansas City, he said, has not been entirely satisfactory 
because of river conditions. 
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War Department Traffic Consultant 


James Allen Rice of New Orleans has been appointed as Traffic 
Consultant and Assistant at the New Orleans Port of Embarkation. He 
was formerly associated with Waterman’s Steamship Company as Dis. 
trict Operating Manager at New Orleans. 





Atlantic Seaboard Oil Shipments 


A new high record in the amount of petroleum and petroleum 
products shipped by tank car to the Atlantic Seaboard was established 
in the week ended on February 14, Petroleum Coordinator Ickes an- 
nounced on February 20. This was the third successive week in which a 
new record has been established. 

Tank car movement of petroleum and petroleum products amounted 
to 7,987 tank cars in the week ended February 14, an average of 1,141 
ears or 256,725 barrels daily. In the preceding week such movement 


amounted to 6,935 tank cars, an average of 991 cars per day, or 222,975 
barrels. 





Export Freight Tariff Provisions Allowed Retroactively 


Division 2 of the I. C. C. released under date of February 24 two 
orders, the effect of which is to allow certain railroads serving New York 
Harbor and Newport News, Va., to make the provisions of their tariffs 
filed effective February 21, (covering the handling of export freight,) 
retroactive so as to include within the provisions of the tariffs freight 
in transit to these harbors which originated prior to February 21. 

The tariffs, which took effect February 21, provided for certain 
transfer of export freight to public warehouses, etc., without charge 
for reconsignment or diversion, under conditions which were fully set 
forth in the tariffs. The February 24 orders of the Commission extend 


the provisions of the new tariffs to such freight as was originated prior to 
February 21. 





Export Freight to North Atlantic Ports 


The I. C. C. has made public orders (Service Order 69, February 3, 
1942, and unnumbered orders of later dates) authorizing rail lines to ap- 
ply export rates, storage, and terminal charges on shipments unloaded 
from cars and stored at various north Atlantic ports. The orders dealt 
specifically with the ports of New York, Newport News, Philadelphia, 
and Baltimore. The carriers are authorized to unload and store export 
freight when ships for the loading of that freight are not available. 
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1. C. C. DECISIONS 
Ex Parte No. 148, Increased Railway Rates, Fares, and Charges 1942 


The decision of the Commission on March 2, 1942, in this case, 
authorized the various intervening water carriers to make the same in- 
ereases in rates as the Class 1 railroads. The Commission said that if 
this authorization ‘‘does not dispose of the issues raised by their pe- 
titions,’’ the matter may be brought to its attention provided that the 
disputed matters prove to be incapable of adjustment informally. This 
decision is reviewed elsewhere in the Journal. 





Continuation of Operation of Contract Carrier On Gulf Intercoastal 
Waterway—Exemption Denied 


Division 4, in No. W-63, Beardslee Launch & Barge Service— 
Exemption Section 303(e), decided January 28, 1942, found that appli- 
cant was entitled under the ‘‘grandfather’’ clause to continue operation 
as a contract carrier by water by use of non-self-propelled vessels with 
use of separate towing vessels in transporting wooden poles and piling 
from Mobile, Ala., to Orange, Tex., and from Mobile to New Orleans, La., 
by way of the Gulf Intercoastal Waterway. In holding that the appli- 
cant was a contract carrier the Commission pointed out that ‘‘ Under the 
present agreements it is serving only a few people in the performance 
of a specialized service.’’ Its contract carrier status was apparently 
regarded as unaffected by the fact that ‘‘it does not restrict itself to carry 
for a limited number of patrons, but is willing to make agreements with 
anybody else in that business who might require its services and who 
would pay its charges’’ and that it ‘‘is the desire of applicant to service 
any one that might call upon it for transportation of poles and piling.’’ 
The Commission denied the application for exemption under section 
303(e) because there was no showing that the poles or piling loaded on 
the barges required special equipment, or that there was absence of 
actual and substantial competition with transportation by any common 
carrier subject to the Act. 





Hoisting Operations By Applicant For Steamship Operators Exempt 
Under Section 303 (f) (2). Remaining Operations Exempt 
Under Section 303 (e) 


In No. W-101, Merritt-Chapman & Scott Corporation—Exemption 
Section 303(e), decided January 28, 1942, Division 4 discussed the 
question whether applicant in performing hoisting operations for steam- 
ship operators under special contracts were subject to the water carrier 
provisions of the Act. After referring to the broad definition of the 
terms ‘‘transportation’’ and ‘‘transportation facilities’’ in section 302 
stating that the term transportation includes facilities such as floating 
derricks used by applicant, the report refers to section 303 (f)(2) as 
authority for its conclusion that hoisting operations performed by ap- 
plicant within the ports of New York, New London, Norfolk, and other 
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ports for other water carriers under contractual arrangements, is trans- 
portation which, as to applicant, is specifically excluded from the pro- 
visions of part III. 

The Commission further found that the applicant’s interstate trans- 
portation by derricks, barges, and tugs, of commodities such as tanks, 
boilers, airplanes, cracking chambers, machinery, and other heavy or 
bulky articles, is exempt transportation within the provisions of section 
303(e) insofar as such transportation had not already been exempted 
by the Commission’s order in Ex Parte No. 147, Towage of Floating 
Objects. 





Authority to Issue Notes to Pay Dividends, Denied 


Division 4 in No. MC-F-1750, Puget Sound Navigation Company— 
Issuance of Notes, decided January 30, 1942, denied an application by 
this company for authority under section 214 to issue $110,474.62 prin- 
cipal amount of notes maturing three years from day and bearing interest 
of three per cent, the notes to be used to pay dividends on the capital 
stock of the company. Citing N. Y. L. & W. Stock and Bonds, 131 
I. C. C. 34, and the cases therein referred to, involving carriers by rail- 
road, the Commission said : 


‘We have heretofore found that the issue of bonds as a 
dividend is not compatible with the public interest.’’ 


The Commission then pointed out that payment of dividends upon com- 
mon stock with notes would result in increased fixed charges by reason 
of the interest on the notes; that the applicant’s earnings have been 
substantial; that there is no explanation or reasons for issuing notes to 
evidence unpaid dividends; and that from the showing made it does not 
appear that such issue would be compatible with the public interest. 





No Operating Rights Under “Grandfather” Clause, Transportation 
Prior to “Grandfather” Date Being Exempt. Subsequent 
Operation Not Exempt Under Section 302 (e) 


In No. W-632, Ralph Raike Applications, decided January 30, 1942, 
Division 4 found that the transportation performed by applicant prior 
to ‘‘grandfather’’ date was exempt under section 303(b) because of 
handling not over three bulk commodities and section 303(d) because 
of handling liquid commodities in bulk in certified vessels. The Commis- 
sion, therefore, concluded that the applicant was not in bona fide oper- 
ation on January 1, 1940, as a contract carrier by water in the transpor- 
tation of commodities generally or in the performance of transportation 
subject to part III of the Act, and that the application should, therefore, 
be dismissed. 

The Commission ruled against the contention of the applicant that 
he should be granted exemption under section 302(e). It pointed out 
that the exemption provided for in that section applies only to contract 
carrier transportation in which the carrier furnishes a vessel ‘‘to be 
used by the person to whom such vessel is furnished in the transporta- 
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tion of its own property’’ and that applicant’s service does not meet this 
requirement in that he himself operates the towboats in the performance 
of transportation by others. 

A similar decision was rendered by Division 4 in W-788, McCarren 
Towing Line, Inc., Contract Carrier Application, decided February 3, 
1942, where it was held that applicant’s transportation prior to ‘‘grand- 
father’’ date was exempt and that it was, therefore, not entitled to a 
permit under the ‘‘grandfather’’ clause of section 309(f). 





Operation In Interstate Commerce Between Ports In Massachusetts 
Authorized Under “‘Grandfather’’ Clause. Authority to operate 
Special Excursion and Charter Trips to Points Outside 
Massachusetts Denied 


Division 4, in No. W-342, The New England Steamship Company 
Common Carrier Application, decided February 5, 1942, granted the 
application of this company under the ‘‘grandfather’’ clause to operate 
in interstate commerce between various ports in Massachusetts, part of 
the traffic consisting of passengers and property in interstate or foreign 
commerce under joint rates with rail and motor carriers. The Commis- 
sion denied authority to operate special excursion and chartered trips 
between points in Massachusetts and New York City and other points, 
although applicant contended that it ‘‘always held itself open to engage 
in such operations, but has not received any requests for the service’’ 
since 1936. The operations in 1936, the Commission said, were too re- 
mote, particularly in view of the abandonment by applicant of regular 
service to and from New York in 1937 and the material restriction in the 
scope of its operations about this time. The Commission cited McDonald 
v. Thompson, 305 U. S. 263, 266, as authority for requiring ‘‘more than a 
potential ability to perform operations on and continuously since’’ 
grandfather date. 





Permit Granted to Contract Carrier of Lumber On Pacific Coast 


Division 4, again had before it the question of the status as an appli- 
cant, as a contract carrier, or a common carrier in No. W-289, A. B. 
Johnson Lumber Company Contract Carrier Application, decided Feb- 
ruary 9, 1942. The applicants as managing owners were found entitled 
to a permit. under the ‘‘grandfather’’ clause to transport as a contract 
carrier by water lumber and lumber products from ports in Oregon and 
Washington to ports in California. In dealing with the status of the 
carrier the Commission pointed out that no regular schedule of sailings is 
maintained, no cargo is handled northbound, the vessels are handled by 
applicant’s principals in the transportation of their own lumber al- 
though occasionally they handle lumber under written agreements for 
certain other shippers and at charges made on the basis of the going 
common carrier rates. Applicants, the Commission found, do not hold 
themselves out to transport traffic for the general public; they do not 
solicit cargo; they do not advertise the vessels’ sailings, they have no 
joint arrangement with any other carrier for the through movement of 
traffic, and their vessels were built and purchased primarily for handling 
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their own lumber. The Commission further pointed out ‘‘Their whole. 
sale business would be seriously injured if they were required to hold 
themselves out as common earriers.’’ 





Contract Carrier of General Commodities 


Division 4 in No. W-335, C. G. Willis Contract Carrier Applications, 
decided February 10, 1942, found that applicant was entitled under the 
“‘grandfather’’ clause to a permit as a contract carrier by water of sugar 
southbound and rosin and lumber northbound from and to certain north 
Atlantic and South Atlantic ports, and general commodities from Balti- 
more, Md., and Norfolk, Va., to New Bern, N. C. 

The applicant upon a showing that its operation would be con- 
sistent with the public interest and the national transportation policy 
was found to be entitled to operate as a contract carrier by water of 
sugar and certain other commodities between various states on the 
Atlantic seaboard. 

The case is of considerable interest because it is apparently the first 
ease in which the Commission under the water carrier provisions of the 
Act has granted a contract carrier operating rights to transport general 
commodities. In support of its finding as to general commodities the 
Commission pointed out that the applicant had been transporting general 
commodities since 1933 from Philadelphia, Baltimore, and Norfolk, to 
New Bern under verbal contract with a wholesaler of general merchan- 
dise at the last mentioned port. It was said that a large part of the 
goods stocked by this wholesaler were purchased in the Baltimore and 
Norfolk markets and that a comprehensive list of commodities was in- 
cluded. Authority to transport general commodities was said to be 
essential in order for applicant to meet the needs of the wholesaler and 
applicant’s service in transporting general commodities has been con- 
fined exclusively to shipments for this wholesaler. The Commission said 
that applicant did not desire any additional contracts of that nature. 
The permit granting authority to handle general commodities contains 
no restriction as to shippers or consignees. 





Certificates to Two Common Carriers On Pacific Coast 


Division 4 has found the applicant in No. W-522, Nickols Transpor- 
tation Co. Common Carrier Application, decided February 23, 1942, to 
be entitled under the ‘‘grandfather’’ clause to a certificate as a common 
carrier of general commodities between all ports and points on San 
Francisco Bay and its tributary waters including the San Joaquin and 
the Sacramento River south of and including Sacramento. 

In No. W-649, J. 8. Moore, d/b/a Moore Steamship Co., Common 
Carrier Application, decided February 12, 1942, Division 4, found that 
the applicant was entitled to a certificate under the ‘‘grandfather”’ 
clause to operate as a common carrier of general commodities between 
Gardiner, Reedsport, Coos Bay, Bandon and ports on the Coquille River 
in Oregon, and Alameda, Oakland, San Francisco, Redwood City, Wil- 
mington, San Pedro, and Long Beach, Calif. 























MARCH, 1942 635 





—_—— 


Exemption Permissible Under Section 303(b) of Not More Than 
Three Bulk Commodities if Non-Bulk Commodities Not In 
Same Vessel—Exemption Under Section 303(e) Granted 


In No. W-248, Fred A. Kahlke—Ezxemption Section 303(e), decided 
February 11, 1942, the applicant was found to be exempt as to a large 
part of its business on the Mississippi River by reason of the fact that as 
a contract carrier it towed floating objects, such as derricks, caissons, 
ete., of varying shapes, sizes, and drafts not designed or used for the 
carrying of passengers and property such transportation having been 
exempted under the Commission’s general order in Ex Parte No. 147, 
Towing of Floating Objects. 

The transportation of certain other materials was found to be ex- 
empt, as for example, the transportation of sand, gravel, and stone, 
under section 303(b) ‘‘when shipped in bulk and when the cargo space 
of the vessel in which such commodities are transported is being used 
for the carrying of not more than three such commodities, and no non- 
bulk commodities are carried.”’ 

The Commission thus definitely ruled that the inclusion of non-bulk 
commodities in the same vessel with the bulk commodities would prevent 
an exemption under section 303(b). 

As to transportation of old houses and contractors’ equipment the 
Commission found that transportation by reason of the inherent nature 
of the commodities transported is not actually or substantially com- 
petitive with transportation by common carriers subject to the Act and 
should be exempted. 





Applicant’s Transportation of Own Property Prior to “Grandfather” 
Date No Basis For ‘Grandfather’ Rights. Contract Carrier 
Status Not Established. Application Denied 


Division 4 in No. W-480, Owens-Parks Lumber Company—Contract 
Carrier Application, decided February 19, 1942, found that the appli- 
cant on and prior to ‘‘grandfather’’ date was engaged in transporting 
its own lumber and that since such transportation is exempt from the 
Act it was necessary for applicant to qualify for operating authority by 
a showing that it meet the requirements as to fitness, public interest, etc., 
provided for in section 309. In denying the application for a permit the 
Commission referred to the use of a bill of lading used by applicant as 
similar in substance to bills of lading in ordinary use by common car- 
riers. It also pointed out that the record does not disclose the number 
of shippers of lumber at each port in the market for space, or whether 
applicant would book shipments tendered by any shipper at a port if 
the amount of space requested was available at the time. The Commis- 
sion said that even where there is a general holding out it often becomes 
necessary to restrict the physical operation of a vessel to one or a few 
ports on a particular voyage ‘‘and unless transportation is also restricted 
to particular shippers at the ports actually served the character of its 
operation would be common, and not contract carriage.’’ 
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The Commission concluded that applicant had not shown itself to 
be a contract carrier and in view of its own large requirements for lum. 
ber shipments, and only one vessel now in service the evidence was found 
insufficient to warrant granting operating rights to applicant either as 
a contract or common carrier. 





Reductions In Minimum Rates Authorized On Certain Commodities 
In Intercoastal Rate Structure Case 


In a supplemental report, decided February 24, 1942, Division 3, 
authorized the carriers in No. 28622, Intercoastal Rate Structure, to 
publish rates on dry cellulose bands, rayon staple fibre, ice cream coat- 
ing, woven paper or woven paper and cotton combined fabric, and iron 
and steel bars and rods in westbound intercoastal commerce lower than 
minima prescribed by the United States Maritime Commission. 





DECISIONS OF UNITED STATES MARITIME COMMISSION 


Practices in Respect to Encinal Terminals at Alameda, Calif., Found 
Not In Contravention of Shipping Act, 1916 


The United States Maritime Commission in No. 601, G. C. Schaefer, 
Doing Business As Consolidated Freight Forwarding Company v. En- 
cinal Terminals, decided February 3, 1942, found that respondent’s use 
of its terminal facilities in its railroad pool car business, and its prac- 
tices in connection therewith, were not in violation of sections 16 and 17 
of the Shipping Act, 1916, and ordered the complaint to be dismissed. 

The Commission while holding that respondent is ‘‘another person 
subject to the act’’ as defined in section 1 of the Shipping Act, 1916, 
and engaged at Alameda, Calif., in operating docks and other terminal 
facilities in connection with common carriers by water, found that 
respondent’s pool car business is an independent private venture, sepa- 
rate and apart from its terminal operations, that the tariff charges in 
question are not applicable to the traffic handled in such enterprise, and 
that the alleged violations of section 16 and 17 of the act, based upon 
respondent’s failure to apply the tariff in question, have not been 
sustained. 





Proposed Lumber Rates From United States Atlantic and Gulf 
Ports to Puerto Rico Found Not justified 


The Maritime Commission in No. 609, Lumber Rates—U. 8. Atlantic 
and Gulf Ports to Puerto Rico, decided February 5, 1942, found that the 
proposed rates on lumber from United States ports on the Atlantic and 
Gulf of Mexico to Puerto Rico were found not to be justified. The pro- 
posed increases ranged from $1.50 per 1000 feet on ties to $3.00 on 
lumber. The Commission required the suspended schedules to be can- 
celed, without prejudice to the establishment of a surcharge based upon 
actual costs incurred as the result of war-time operation. 




















Recent Court Decisions 


By Warren H. WAGNER 


Grandfather rights are not acquired by carrier handling overflow freight for a common 
carrier by motor vehicle. 


United States v. Rosenblum Truck Lines, (and United States v. 
Margolies) (86 Law. Ed. Adv. Ops. 387) 


Iubetich v. United States (86 Law. Ed. Adv. Ops. 391) 


The Supreme Court of the United States reversed a decision of a 
three-judge district court for the eastern district of Missouri, (36 F. 
Sup. 467) and upheld the Commission’s decision in Rosenblum Truck 
Lines Contract Carrier Application, 24 M. C. C. 121. Quoting from the 
decision of the court: 


‘‘The evidentiary facts are not seriously disputed. Prior to 
the critical date, July 1, 1935, and until February 1936, appellees 
and their predecessors in interests hauled only for common carriers 
by motor vehicle, and in each case principally for a single common 
carrier, between St. Louis and Chicago for which they were paid a 
lump sum on dock to dock movements. Appellees protected their 
equipment by carrying fire, theft and collision insurance in their 
own names. They also paid the operating and maintenance costs. 
Cargo, public-liability, property-damage, and similar types of in- 
surance for the protection of the general and the shipping pub- 
lic were taken out by the common carriers and in some instances 
charged to the appellees. They occasionally paid small cargo dam- 
age claims not covered by insurance. The drivers of appellees’ 
trucks were their employees. The specificity with which the com- 
mon carriers directed the routes to be followed is in some doubt but 
the drivers were requested to ‘sign in’ at certain registration sta- 
tions en route. 


‘*The greater portion of the traffic of the common carriers which 
appellees served was carried in the carriers’ own vehicles. Appel- 
lees’ equipment was secured on oral arrangements to handle over- 
flow freight. The freight so handled was always solicited by the 
common carrier, accumulated at its terminal, loaded and unloaded 
by its employees, and moved from consignor to consignee on that 
carrier’s way bills. The record is silent as to whether appellees’ 
trucks bore the name of the common carrier on whose behalf they 
were operated. 


‘‘After February 1936 appellees ceased hauling for common 


carriers by motor vehicle and began hauling for individual shippers 
in their own right. 
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er We think it clear that Congress did not intend to grant 
multiple ‘grandfather’ rights on the basis of a single transportation 
service. Presumably the common carriers appellees served were 
entitled to common carrier ‘grandfather’ rights over the entire line, 
It was the common carriers who offered the complete transportation 
service to the general public and the shipper. To hold that appel- 
lees, who performed part of that complete transportation service 
for those common carriers under agreements with them, acquired 
contract carrier ‘grandfather’ rights over the same line entitling 
them also to serve the public is to ascribe to Congress an intent 
incompatible with its purpose of regulation. The result would be 
to create in this case two services offering transportation to the 
public when there had been only one on the ‘grandfather’ date, 
without allowing the Commission to determine if the additional 
service was in the public interest. And, instances can readily be 
imagined where a single common carrier might utilize the services 
of several operators such as appellees. Automatically to grant con- 
tract carrier rights to such operators might result in such a whole- 
sale distribution of permits as would defeat the very purpose of 
federal regulation. 


cé 


eee We conclude that the Commission rightly determined 
that appellees were not contract carriers within the meaning of the 
Act prior to February 1936. 


‘* Appellees make no contention that they were common carriers 
during the period in question and we are clear that they were not, 
for the Congressional intent to avoid multiple ‘grandfather’ rights 
on the basis of a single transportation service is equally applicable 
to prevent appellees from being considered either as contract or as 
common carriers within the meaning of the Act...... ~ 
In the Lubetich Case the facts are substantially similar to those in 

the Rosenblum Case. The Supreme Court affirmed the decision of the 
three-judge court for the western district of Washington (39 F. Sup. 
780) which declined to set aside an order of the Commission (24 M. C. C. 
141). Quoting from the decision of the court: 


‘*While the application in the instant case is for a common 
carrier certificate, or, in the alternative, for a contract carrier per- 
mit, rather than for a contract carrier permit as in..... (The 
Rosenblum and Margolies Cases), that difference is without legal 
significance. The question in both situations is whether the appli- 
cant was a carrier, either common or contract, within the meaning 
of the Act prior to June 1935 and continuously thereafter to the 
date of the hearing. For the reasons set forth in the N. E. Rosen- 
blum Truck Lines and Margolies Cases, this day decided, the deci- 
sion below must be affirmed.’’ 


| 
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baer Use by petitioner of independent connecting carrier is not opera 
10n under “grandfather clause’’—taking notice by Commission 
were applications on file with it, without opportunity of petitioner to cross-examine f 
e line. those applicants, is not a ‘full hearing.” 


tation f 
appel- Kline v. United States, et al. (41 F. Supp. 577.) 
ervice 
juired A three-judge court for the District of Nebraska, Omaha Division, 


itling |} held that when a petitioner contracted for transportation by an in- 
intent § dependent connecting carrier, petitioner was not engaged in ‘‘operation 
ld be Fon any public highway’’ within the provisions of the Motor Carrier Act. 
o the § 4 mere holding out to the public as a common carrier is not sufficient to 
date, qualify a petitioner seeking a certificate of convenience and necessity 
) under the ‘‘grandfather clause’’; but other elements, such as regularity 
ly be J and extent of operations, equipment in use, whether owned or leased, 


rvices § control over drivers and equipment, relationship existing between peti- 
ae tioner and owner-operators, the lawfulness of his operation in different 
vhole- 


states, and his responsibility to shippers, must be considered to ascertain 
se of § whether at the crucial time he was in bona fide operation. To be in 
bona fide operation within the ‘‘grandfather clause,’’ a petitioner must 
nined have direction and control of the vehicles which do the carrying for him 
f the s0 that he is responsible both to the shipper and to the general public 
for their operation, and mere user, in absence of control or direction, h- 
even though exclusive, is not enough. Those holdings by the court also 


es constituted the foundation for the findings by the Commission. (26 
; hts M. C. C. 741) However, the court pointed out that the Commission took 
aes notice of certain applications pending before it for certificates to con- 
a an tinue operations based on ‘‘grandfather’’ rights which had been made 


by owner-operators at times employed by the petitioner and at other | 
times hauling shipments on their own account, and as petitioner was not 
on te allowed to _cross-examine those applicants or to test the statements 
the appearing in those applications, the court held that that procedure 
Sup. violated the essential rights of a ‘full and fair hearing,’’ and required 
CC. the setting aside of the Commission’s order denying the application. 


Control over leased vehicles under grandfather clause—continuity of operation during 


men grandfather 

The Moore v. United States. (41 F. Supp. 786.) 

legal 
opi In ascertaining the rights of an applicant to a certificate of public 
ning convenience and necessity under the ‘‘grandfather’’ clause of the Motor 


the Carrier Act, the bona fides of the operation, the regularity and extent 
sen- of the operation, the equipment in use, whether owned or leased, appli- 
Jeci- eant’s control over the operators and the equipment, relationship exist- 
ing between applicant and operator, lawfulness of operations in the 
different states, and applicant’s responsibility to the public and the 
shipper, are all matters which should be appraised. 
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To qualify as a ‘‘common carrier’’ by motor vehicle, within the 
“‘grandfather’’ clause of the Motor Carrier Act, an applicant must 
actually have performed the carriage, either by equipment of his own, 
or such as he had under lease. He must have direction, and control of 
the motor vehicles which do the carrying for him, so that he is responsi- 
ble both to the shipper and to the general public for their operation. 

The operation by applicant of certain equipment as a common car. 
rier by motor vehicle on and before June 1, 1935, would not authorize 
issuance of certificate of public convenience and necessity under the 
“‘grandfather’’ clause, where the equipment was not operated by appli- 
cant for a period of two months prior to time of hearing on the applica- 
tion, and no explanation of discontinuance of the operation of such 
equipment was given. 


Interruption of service subsequent to application and prior to decision thereon con- 
stitute ground for denial. 


Gregg Cartage & Storage Co. v. United States. (42 F. Supp. 266) 


A three-judge court for the Northern District of Ohio, sustained 
the Commission’s order in MC-51204, 21 M. C. C. 17. 

Where a motor carrier’s application for a certificate of convenience 
and necessity would have been allowed if acted upon before the carrier’s 
bankruptcy and interruption of service, and failure of the Commission 
to act upon the application within that time was not shown to be 
arbitrary or intentional, the subsequent denial of the application on the 
ground of the intervening interruption of service was not error. This 
case is now on appeal to the Supreme Court. 


Forwarder is treated as shipper, not carrier, under the act. 


American Transportation Co. v. Insurance Co. of N. A., 
(1 N. W. Rep. (2d) 521) 


A carrier is obligated to treat the forwarder as the ‘‘shipper’’, and 
may discriminate neither against nor in favor of forwarders, but must 
treat them on a basis of equality with all other shippers. 

Forwarders are not ‘‘carriers’’ within the meaning of either the 
Interstate Commerce Act or the Motor Carrier Act. 


ergo — by existing motor carriers may be met by authorizing operation 
Davidson Transfer & Storage Co. v. United States. (42 F. Supp. 215) 


A three-judge court for the Eastern District of Pennsylvania sus- 
tained the Commission’s order in MC-21576, 27 M. C. C. 805. 








and 


sus- 
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Where the service given by the motor carriers upon particular routes 
was insufficient, the Commission was not required to impose the duty 
of supplying additional service upon the existing carriers, and was not 
precluded from authorizing an additional, and if need be a competing 
earrier, to operate in the field, even if existing carriers were derelict in 
their duties. 

The Commission may not, by executive fiat, compel an existing 
motor carrier to double or treble its service under penalty of revocation 
of its existing certificate of convenience and necessity, but may compel 
the carrier to give the service contemplated by the certificate issued to it. 


Yardage charges not subject to jurisdiction of the Commission 


Swift & Co. v. United States. (41 F. Supp. 996) 


A three-judge court for the Northern District of Illinois, Eastern 
Division, sustained the Commission’s findings in Swift & Co. v. Alton 
R. Co., 238 I. C. C. 179, that the rail transportation of direct shipments 
of livestock is completed when the livestock is placed in the unloading 
pens at the Chicago stockyards; and that yardage charges assessed by 
the stockyards company for services and facilities used beyond the gates 
leading from those pens are not subject to the Commission’s jurisdiction. 
The refusal of the Commission to require free egress from the pens to 
the nearest street for direct shipments was held not to be arbitrary, and 
not to deprive the shipper of his property without ‘‘due process of law.’’ 

_ This case is now on appeal to the Supreme Court. 


Weight accorded construction of tariff by Commission. 
Bull Steamship Lines v. Thompson, Trustee. (123 F. (2d) 943) 


In an action to recover undercharges upon cars of freight switched 
in interstate commerce, extrinsic evidence to establish the history of the 
tariff and the interpretation placed upon it by the railroad prior to a 
certain date, was properly excluded where, under the terms of the tariff, 
the charge to be made for the switching movements over the tracks 
involved was specific, definite and clear. 

Courts may not strike down the plain and unambiguous terms of 
tariffs set up and approved by the Commission. 

A published tariff rate approved by the Commission must be treated 
as though it were a statute binding upon the carrier and shipper, and 
it must be strictly applied regardless of the hardships that may arise 
from its application in particular cases. 


Period of limitations and recoupment in action to recover undercharges. 
Pennsylvania R. Co. v. Miller. (124 F. (2d) 160) 


In a suit by the railroad to recover unpaid freight charges, the 
Cireuit Court of Appeals for the Fifth Circuit, held that: 
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A provision in a bill of lading requiring suits on claims to be jn. 
stituted against the carrier within two years and one day after notice in 





writing of disallowance of claim operates to limit the period of existence 
of an action for recovery against the carrier, but not to limit a defense 
by way of recoupment. 

Under the doctrine of ‘‘recoupment’’ a defendant may claim, by 
way of deduction, all just allowances or demands accruing to him in 
respect of the same transactions that form the ground of the actions, and 
this is not a ‘‘set-off’’ or ‘‘counterclaim’’ in the strict sense, because it 
is not in nature of a cross-demand but rather lessens or defeats any 
recovery by plaintiff. 

Recoupment goes to the foundation of plaintiff’s claims, and is avail- 
able as a defense, notwithstanding the fact that as an affirmative cause 
of action it would be barred by limitation. 

Though shipper’s cause of action to recover affirmatively for dam- 
ages to goods shipped was cut off by limitation in the bill of lading, 
requiring suit within two years and a day from notice in writing of 
disallowance of the claim, his right to claim damages by way of recoup- 
ment against the carrier’s claim for freight charges remained. 





List of New Members * 


Raymond E. Bruns, (B) Rate Ex- Donald P. Kipp, (A) Kramer Bros. 
pert, Chamber of Commerce, Far- Frt. Lines, Inc., 740 - 24th St., 


go, North Dakota. 

Joseph J. Cordo, (B) T. M., Empire 
Carpet Corp., 146 Madison Ave., 
New York, N. Y. 

James M. Davison, Jr., (B) T. M., 
Dixie Ohio Express Co., 1031 
Sweitzer Avenue, Akron, Ohio. 

Benjamin Feldstein, (A) 84 William 
Street, New York, N. Y. 

Meyer Z. Grant, (A) 100 North La- 
Salle Street, Chicago, Illinois. 

Charles V. Guthrie, (A) 919 Invest- 
ment Blidg., Washington, D. C. 

Joseph H. Joy, Jr., (B) Ass’t to T. 
M., Ortho Products, Inc., 1900 
Linden Ave., Linden, N. J. 


Detroit, Mich. 

Joseph F. Pleva, (A) 1010 Pioneer 
Bldg., St. Paul, Minn. 

Samuel I. Sacks, (A) 921 Widener 
Bldg., Philadelphia, Pa. 

Harry F. Smith, (A) 114 West South 
St., Kalamazoo, Mich. 

Oscar C. Strom, (A) 569 Broadway, 
Gary, Indiana. 

Chester D. Richardson, (A) 201-202 
Dale Building, Kenosha, Wiscon- 
sin. 


* Elected to Membership March, 1942. 


Reinstated As Member 


John M. Desch, (B), 444 Market Street, San Francisco, California. 
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Meetings of Regional Chapters 


Chicago Chapter 
C. W. Stadell, Chairman, T. M., Illinois Coal Traffic Bureau, 307 
North Michigan Avenue, Chicago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 

John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. C. 

Meets: 12.30 P. M. Third Tuesday, April, 1942, and every second 
month thereafter. Hamilton Hotel, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
George H. Shafer, President, G. T. M., Weyerhaeuser Sales Com- 
pany, First National Bank Building, St. Paul, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 
Pittsburgh Chapter 


Joseph C. Beck, Chairman, A. G. T. M., Gulf Retining Company, 
Gulf Building, Pittsburgh, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


W. G. Stone, Chairman, Chamber of Commerce, 917-7th St., Sacra- 
mento, California. 


Meets: Palace Hotel, San Francisco, California—quarterly. 

N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides, 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association 
Such chapters must conform to the constitution and by-laws of the Association 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5. Article IV). 

(Sample charter, i.e.. that of the District of Columbia Chapter. will be found on 
pages 120-122 of December. 1939 JourNac). 
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Practitioners 





APPLICATION FOR MEMBERSHIP 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


1. My office address is....................... snucedestetiaaph nde eho, tetas. ce a Ao... 5i 
(Street or Building) 
nes? NL Rare es ge eran 
a i Ee 
(Street Number) (City) 
5 ERICSSON ON EN "== aaaaaeaaaamanaes 


3. | was mest to practice before the Interstate Commerce Commission, 
a , 
under |-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


I nanan ccsincicssscsespecesvascscossovcescvecsvtcsuvenes and am now a member in good 
standing of the bar of that Commission. 

4, (Por those admitted under Paragraph (a) ). | was admitted to practice as an 
attorney at law by the 20.000. 0 Se en ean 
4 ae ee a > an ee ae: I 

5. (For those admitted under Paragraph (b) ). My occupation is... 
Bb: Bint oe 5 ced a a LC OIE TOE RIPEN , and I am employed by, or am affiliated 
with ......... 
ET eee eer: | TOE 


(Signature of Applicant) 


Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journat, $6.00. If application is filed between October Ist, and March 


31st, $6.00. If filed between March 3ist and September 30th, $3.00. 
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